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261 [Eff. 5-9-57] File No. BTC-2426 
License No. 130. 


Call wes > KOB 


UNITED STATES OF AMERICA | 
FEDERAL COMMUNICATIONS COMMISSION | 


CONSENT TO TRANSFER OF CONTROL OF CORPORATION 
HOLDING CONSTRUCTION PERMIT OR LICENSE 


(Class of station) - STANDARD (Nature of service) BROADCAST 
To TIME, INCORPORATED AND WAYNE COY, 1430 Coal Avenue, S.W., 


Albuquerque, New Mexico. 
The consent of the Federal Communications Commission is 
hereby granted to the transfer of control of Albuquerque Broadcasting 
Company holding Construction Permit Station License No. BR-130, 
dated September 19, 1956, May 23, 1951 authorizing construction opera- 
tion of the transmitting apparatus located at Near Alemeda Township 
(Bernalillo County), Albuqueruque, New Mexico from Time, Incorporated 
and Wayne Coy to KSTP, INC. under authority of the Communications 
Act of 1934, as amended. : 
The Commission's consent to said transfer of control is based on 
the representations made by the transferor and/or transferee that the 





statements contained in, or made in connection with, the application are 

true and that the undertakings of the parties upon which this transfer is 

authorized will be carried out in good faith. 
The actual transfer of the stock of the licensee in BeCoraannce 


with the terms of the application shall be completed within 45 days from 
the date hereof; and notice in letter form thereof shall forthwith be fur- 
nished the Commission by the licensee showing when the acts necessary 
to effect the transfer of control have been completed. Upon furnishing the 
Commission with such written notice this transfer of control will be 
considered completed for all purposes related to the above-described 


| 











license. 
Dated this 13th day of March, 1957. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris _ 
Secretary 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


March 13, 1957 


American Broadcasting-Paramount Theatres, Inc. 
7 West 66th 
New York 23, New York 


KXA, Inc. 
320 2nd Avenue, West 
Seattle, Washington 


Gentlemen: 

This is with reference to the application (BTC-2426) for the 
Commission's consent to the transfer of control of Albuquerque Broad- 
casting Company (KOB) from Time, Incorporated and Wayne Coy to 
KSTP, Inc., and to the petitions filed by American Broadcasting- 
Paramount Theatres, Inc. (ABC) and KXA, Inc. requesting that if the 
transfer application is granted, said grant be made subject to certain 
conditions. The petition of ABC requests the following conditions: 

a The aforesaid transfer application is hereby granted 

on the condition that such grant is subject to any action 
which the Commission may take to carry out the man- 
dates and directives of the United States Court of 
Appeals for the District of Columbia Circuit in Case 
Nos. 10492, 10570, and 12883. 

The aforesaid transfer application is hereby granted 

on the condition that the transferee expressly agrees to 
carry out commitments heretofore made by Albuquerque 
Broadcasting Company with a view to complying with the 
Court's Order of September 27, 1956 in Case No. 12883. 





3 
The aforesaid transfer application is granted on the 
condition that if the transfer is consummated Albuquerque 
Broadcasting Company shall forthwith dismiss its pend- 
ing applications for a ‘breakdown' of 770 ke and for a 
regular 'license" on that frequency Docket} 6584 and 
6585). | 
The petition of KXA, Inc. requests the same condition as set out in 3" 
above and, in addition, requests that : 
in the alternative ... if the Commission permits the new 
owners of KOB to come into the proceeding, that KXA be 
finally given its day in court and permitted comparative 
consideration with KOB... ." : 

263 The Commission is of the view that no necessity exists for at- 
taching to the grant of the transfer application either condition "1" or 
"2" as requested. The transfer of control of a licensee corporation can- 
not in any way affect the action the Commission may take to carry out 
the mandates of the Court, nor can it countermand the effectiveness of 
the Commission's Memorandum Opinion and Order of November 26, 1956 
directing KOB to either substantially protect the nighttime operation of 
WABC or discontinue nighttime operation on 770 kc. We do not believe 
that it would be appropriate for us in this proceeding to preclude the new 
owners of KOB, upon consummation of the transfer, from seeking to 
cease nighttime operation on 770 kc rather than completing the direc- 
tional array the previous owners had been authorized to put into operation. 

The third condition requested by ABC and the condition requested 
by KXA, in substance, seek action similar to that rejected by the Com- 
mission at the time that control of Albuquerque Broadcasting Company 
was transferred from T.M. Pepperday to the present transferors. We 
need not consider, however, whether any factors now exist which might 
warrant our reaching a different conclusion with respect to the present 
transfer since the requests relate to matters presently in hearing status. 
They can therefore only be decided, under the statutory scheme of the 
Communications Act, on the basis of pleadings filed in that record and 
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served on the parties of record therein. This is likewise true with 
respect to KXA's request that it be included as a competing applicant 
in the hearing in Dockets 6584-5. 
In light of the above, your requests are denied. 
By Direction of the Commission 


/s/ Mary Jane Morris 
ecretary 


{Received April 15, 1957] 


McKENNA & WILKINSON 
| April 12, 1957 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 
On behalf of American Broadcasting-Paramount Theatres, Inc., 
I hand you herewith ian original and 14 copies of "Protest and Petition 
for Reconsideration", File No. BTC-2426. 
Very truly yours, 


Vernon L. Wilkinson 
Enclosures 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 


ALBUQUERQUE BROADCASTING 
COMPANY (KOB) ) 
Albuquerque, New Mexico 


File No. BTC-2426 


For Transfer of Control ) 

PROTEST AND PETITION FOR RECONSIDERATION 

Pursuant to Sections 309(c) and 405 of the Communications Act 
of 1934 as amended (47 U.S.C. Secs. 309(c) and 405), American 
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Broadcasting-Paramount Theatres, Inc. (ABC) herewith protests and 
requests reconsideration by the Commission of its actions of March 
13, 1957 (1) unconditionally granting an application (BTC-2426) for its 
consent to the voluntary transfer of the stock (100%) of Albuquerque 
Broadcasting Company (KOB) from Time, Incorporated and Wayne Coy 
to KSTP, Inc., and (2) summarily denying petitions filed by ABC on 
March 4 and March 6, 1957 requesting, if the transfer application was 
granted, that said grant be made subject to certain express conditions. 

I. Background Statement | 
American Broadcasting-Paramount Theatres, Inc. is the 
licensee of standard broadcast station WABC(formerly WJ Z), New York, 
New York, operating nondirectionally on 770 kc, with 50'k ilowatts power, 

266 unlimited time (J. A. 44-46).2/ Under the Commission's Rules, 

and in conformity with international treaties (past and proposed), the 








frequency 770 kc is a United States Class I-A clear channel, on which 
only one station can be licensed for unlimited-time operation (Rule 3. 25, 
1 RR 53:25). Station WABC, the flagship station for the ABC radio net- 


| 
work, is one of the country's pioneer stations (1921). It has had Class I 


status since 1928. As the sole station regularly licensed to operate 
nighttime on 770 kc, WABC's primary (ground wave) service area is 
protected by the terms of its license and the Commission's Rules from 
objectionable interference from other stations on the same or adjacent 


1/ The first 2413 pages of the Record in Dockets 6584 and 6585 were 
certified by the Commission to the United States Court of Appeals for 
the District of Columbia Circuit in connection with two consolidated 
appeals taken by American Broadcasting Company in 1950 (American 
Broadcasting Co. v. Federal Communications Commission, Case 
Nos. 10496 and 10570). Those portions of the Record in Dockets 6584 
and 6585 printed in connection with those appeals are hereinafter 
cited as J. A. . The unprinted portions of the Record in those 
appeals and supplemental material (pp. 2414-4186) certified to the 
Court in connection with ABC's second appeal in 1955 (Case No. 12883) 
are cited as R. . The hearing transcript compiled in January 
1945 will be cited as T. : | 











6 
channels, and its secondary (skywave) service area from objectionable 
co-channel interference (Rules 3. 22(a) and 3. 25(a); 1 RR 53:22(a) and 
25(a)). 

267 Albuquerque Broadcasting Company is the licensee of standard 
broadcast station KOB, Albuquerque, New Mexico (J. A. 40-42). From 
1922 to 1928 KOB operated on various frequencies, but never on 770 ke 
(R. 1-8). From 1928 to 1938 it was licensed on 1180 ke with 10 kw 
power, sharing time at night with station KEX, Portland, Ore.; KEX 
operated two-thirds of the time and KOB one-third (R. 3, 50-54). In 
1939, after NARBA was signed and after the treaty had been ratified 
by the United States, KOB was licensed for unlimited operation on 1180 
kc, with 10 kw power, KEX having shifted to another frequency (R. 93). 

Effective March 29, 1941 the Commission granted KOB a regular 
license to operate as a Class II station on 1030 kc, with 10 kw power, 
unlimited time, with a proviso that it could increase power to 50 kw 
when it installed a directional array to protect station WBZ, Boston, 


Massachusetts (J. A. 40). KOB's license on 1030 ke has been periodi- 


cally renewed since that date, the last such renewal, for the period 
ending October 1, 1959, having been granted September 19, 1956 (1030 
kc, 10 kw, U). However, on October 14, 1941, on its own motion and 
without an application on the part of the licensee, the Commission 
granted KOB an SSA to operate on 770 ke (50 kw day, 25 kw night), while 
certain skywave measurements were being taken (J. A. 49). Although 
the measurement program was suspended a few weeks later with the 
268 attack on Pearl Harbor, and has not since been resumed, KOB 
has continued to operate throughout the intervening years on 770 kc 
(50 kw day, 25 kw night) by virtue of periodic extensions of its SSA on 
that frequency. 

Notwithstanding assurances by the Commission that KOB's 
operation on 770 kc was a "temporary" measure, unavoidable in view 
of the wartime freeze on construction, KOB (then owned 100 percent by 
T. M. Pepperday) filed applications on February 3, 1944 for a con- 
struction permit and regular license on 770 kc, accompanied by a 





q 
request to "break down" 770 kc as a Class I- A clear channel @ . A. 57, 
62-64). Those applications by KOB were subsequently designated for 
hearing. A then pending application by KXA, Inc. for further rights on 
770 kc, and a subsequently filed application by ABC on behalf of station 
KECA (now KABC), Los Angeles, California, for authority to operate 
on 770 ke were not accorded comparative consideration. ABC and KXA 





were, however, permitted to intervene in the hearing on KOB's appli- 
| 


cations. 


Five weeks after the closing of the hearing record on KOB's 


applications for construction permit and license on 770 kc, the Com- 
mission on February 20, 1945 issued an order initiating what has since 
become known as the Clear Channel Proceeding (J. A. 76- 78). The 
Order placed in issue the appropriate classification of all clear channels. 
In the Order and accompanying news release, the Commission pointed 
269 out that it had received applications requesting authority to break 
down Class I-A clear channels and also requesting authority by Class 





I-A stations to operate with power in excess of 50 kw. The Order stated 
that the applications raised issues which could be considered more 
appropriately in a general hearing than in a hearing limited to parti- 
cular applications. | 
In line with this policy determination the Commission on 
February 1, 1946 issued an order dismissing all applications for full- 
time operations on Class I-A channels pending a decision in the Clear 
Channel Proceeding. In a companion public notice dated February dD; 
1946, the Commission explained that the applications were dismissed 
because they involved "direct conflicts" with the Commission’ s Rules 
in that they requested "duplicate nighttime operation on channels re- 
served for the exclusive use of one station only. "The notice also re- 
minded applicants that "pending applications inconsistent with the 
Commission's Rules do not afford any equities or priorities on the 
frequency" (1 RR 53:902). Although squarely within the provisions of 
the foregoing orders, the Commission did not dismiss KOB's appli- 
cations for 770 kc. The Commission sought to justify the special 
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treatment thus accorded KOB on the ground that an "anomalous situation" 
exists on 770 kc and 1030 ke (J. A. 86-88). In its August 9, 1946 Order 
270 (1 RR 53:905) it stated that KOB's applications for 770 kc would 
be placed in the pending file to await a decision in the Clear Channel 
proceeding (J. A. 87-88). 

With the war terminated and when it became apparent that 
protracted delays would occur before a decision would be reached in the 
Clear Channel Proceeding, ABC filed a series of pleadings (1946-1949) 
asking that the Commission rectify the anomalous situation of KOB 
operating on 770 ke (in contravention of the Commission's Rules) while 
holding a license on 1030 ke (J. A. 88-96). When it became clear that 
the Commission intended to continue the status quo indefinitely (J. A. 

92, 93, 95), ABC on August 23, 1949 petitioned the Commission to deny 
any further extensions of KOB's SSA on 770 ke (J. A. 96-102). 

By Memorandum Opinion and Order released December 14, 1949, 
the Commission denied ABC's motion and again extended KOB's SSA 
on 770 kc (J. A. 172-173). From that and a subsequent similar action 
ABC appealed to the United States Court of Appeals for the District of 
Columbia Circuit (Case Nos. 10496, 10570). In a unanimous decision 
announced July 19, 1951, that Court held that the Commission's orders 
(permitting KOB to operate on 770 kc) contravened express requirements 
of the Communications Act. It remanded the Cases to the Commission 
for further action not inconsistent with the Court's opinion. American 
Broadcasting Co. v. Federal Communications Commission, 89 App. 

271 D.C. 298, 191 F.2d 492 (1951). 

With that mandate still pending before the Commission and not 
yet executed, KOB filed an application in April 1952 for consent to 
transfer 100% of its stock from T. M. Pepperday to Time, Incorporated 
and Wayne Coy (cf. R. 2933A-2933C). Realizing that the new pur- 
chasers, taking over with knowledge of the Court's 1951 mandate, could 





9 | 
have no possible equities dating back to NARBA, 1/ and believing that 
the proposed transfer of KOB to new purchasers afforded the Commission 
an opportunity to rectify an "anonalous situation, ™ ABC filedia pleading 
on May 13, 1952 asking the Commission to "clear the decks” -- by dis- 
missing the old 1945 hearing record (thus eliminating the special treat- 
ment being accorded to KOB's applications for a breakdown of a Class 
I-A clear channel), by allowing the transfer only on condition that the 
new owners shift back to their licensed frequency of 1030 kc, and by 
placing on the new owners the burden of prosecuting any subsequently 
filed applications for improvement of facilities in accordance with 
existing rules and policies (R. 2933A-2933C). | 
Although denying most of the petition on the ground that the 
272 relief sought was premature, the Commission did grant its 
consent "subject to any action which the Commission may take to carry 
out the [1951] mandate of the United States Court of Appeals” (R. 2933C). 
Thus when the new owners took over the operation of KOB in June of 
1952, they did so with knowledge of the foregoing condition and with 
knowledge that the Commission had not yet passed on their asserted 
right to step into Pepperday'’s shoes and prosecute his 1944 applications 
for a breakdown of 770 kc. ! 
When the transfer was consummated, ABC renewed its request 
that KOB's application for a breakdown of 770 ke (Dockets 6584 and 6585) 
be dismissed on the ground that the Communications Act and the Com- 
mission's Rules and applicable clear channel policies precluded the new 





owners of KOB from acquiring "grandfather rights" in Pepperday's 1944 
applications, rights uniformly denied other "newcomers" since 1945 
(R. 2414-2417). | 


T/ The purchase agreement (para. 9) expressly recited that the 
Buyer was aware of the 1951. decision of the Court of Appeals and of 
the litigation since March 29, 1941, and that the "uncertainties with 
respect to the licensed status of KOB"” should not be grounds for 
recission of the agreement or for breach of warranty. 


| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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By two orders released September 30, 1952 the relief sought by 
ABC was denied (R. 2444-2448). In one order the Commission stated 
that the record compiled in 1945 on KOB’s 1944 applications was being 
removed from the pending file "for prompt consideration and action" 
(Dockets 6584 and 6585), and in the other extended KOB's SSA on 770 kc 
for another period of six months (BSSA-275). By petition filed October 
21, 1952, ABC protested and sought reconsideration of those actions, 

273 contending that KOB should (in view of the Court's unexecuted 

mandate and subsequent prolonged delays) be returned forthwith to its 
licensed frequency of 1030 kc (R. 2449-2517). The Commission denied 
that relief (with Commissioner Webster dissenting), but on its own 
motion ordered a hearing on KOB's request for an extension of its SSA 
on 770 kc in which Westinghouse was named as a party respondent 
(Docket 10336) (R. 2544-2548). 

On May 26, 1955 the Commission concluded that the record 
compiled in 1945 in Dockets 6584 and 6585 was an inadequate vehicle 
on which to predicate a decision regarding KOB's future operation; it 
ordered the record brought up-to-date; it specified additional issues 
(including program matters); and it made WBZ a party to the proceed- 
ing (12 RR 583). 2 

On July 28, 1955 the Commission (by a 3-2 vote) adopted a final 
decision in the hearing on KOB's application for extension of its SSA 
(Docket 10336), in which it concluded that KOB should remain on 770 ke 
until Dockets 6584 and 6585 were decided (9 RR 125). From that 
action and prior interlocutory orders ABC appealed (Case No. 12883). 
By Order entered September 27, 1956, the Court reversed the Commis- 
sion's Decision of July 28, 1955 and ordered the Commission within 60 

274 days to take effective steps "substantially to relieve the present 

illegal impingement upon the existing [Class I-A] license of Station WABC."” 


1/ By Memorandum Cpinion and Order of March 23, 1956, the 
Commission further modified the issues and added still another party, 
although refusing to include KXA's 1947 application for 50 kw on 770 
kc (13 RR 861). 
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Following receipt of the Court's Order, the Commission by 
letter dated November 8, 1956 directed KOB to submit within ten days 
(a) a directional pattern or patterns for temporary nighttime operation 
on 770 ke which would protect the 0.5 mv/m 50% skywave contour of 
station WABC, and (b) a time schedule for completing the necessary 
construction. In this letter the Commission stated that, in determining 





a temporary operation for KOB, it would confine its consideration to 
the two frequencies of 770kce and 1030 ke on which KOB has been opera- 
ting for the past 15 years and on which it had current information. The 
Commission, however, added the following express caveat: | 
We wish to emphasize that the temporary operation 
will not prejudice in any way the future consideration by the 
Commission in connection with a permanent solution of this 





matter and that any operation on the frequency 770 ke pursuant 


to such temporary authority will not be considered by the 
Commission in any future determination as to the status of the 
frequency 770 kc as a Class I-A clear channel frequency, or 
the permanent status of Station WABC as a Class I-A clear 
channel station. Any determination as to the permanent 





resting place of KOB, or as to whether any of the present 
clear channels, including 770 kc and 1030 kc, should be per- 
manently broken down will be made solely on the basis of the 
record in proceedings looking toward the permanent solution 
of this problem. | 
By letter dated November 19, 1956, KOB submitted a directional 
proposal which would substantially protect the 0. 5 mv/m 50% skywave 
contour of station WABC. KOB estimated that operation ith the pattern 
thus proposed would be commenced "within four months after the receipt 
of a valid order of the Commission." After rearguing various legal 
matters, KOB stated that it was unwilling to install the directional 
operation unless the Commission within a specified period made a “final 
determination of the permanent frequency for KOB as a Class I-B 
station." | 
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By Memorandum Opinion and Order released November 26, 1956, 
the Commission rejected the conditions which KOB thus sought to im- 
pose, granted KOB authority to install a two-element directional pat- 
tern for operation on 770 kc, and directed KOB within 13 days to advise 
the Commission whether it elected to discontinue nighttime operation 
on 770 ke or to directionalize its present operation. By letter dated 
December 6, 1956, KOB advised the Commission that it would install 
within 120 days the necessary directional equipment and shift over to 
directional operation pending resolution of KOB's permanent status. 

By Memorandum Opinion and Order released December 10, 1956, the 
Commission directed KOB to install a directional array which would 
substantially protect the 0.5 mv/m 50% skywave contour of WABC. 
On January 9, 1957, ABC sought reconsideration of that action insofar 

276 as it indicated an intention to permit KOB to operate on 770 kc 
while a more permanent solution, consonant with Commission Rules 
and policies, was being worked out. No action has been taken on that 
petition to date. 

In the meantime, evidence was being adduced in Dockets 6584 
and 6585 pursuant to the Commission's Orders of May 27, 1955 and 
March 23, 1956. The record in those proceedings was closed December 
10,1956. Proposed findings are due to be filed on April 19, 1957. 

On February 8, 1957, in order that Time, Inc. would be in a 
position to acquire three television stations from the Bitner interests, 
the present owners of KOB (AM and TV) filed the above-captioned appli- 
cation to transfer the stock of Albuquerque Broadcasting Company to 
KSTP, Inc. 

In a Petition for Relief filed March 4, 1957, ABC asked the 
Commission, in the event it determined that the proposed transfer was 
otherwise in the public interest, to attach the following three conditions 
to any consent granted thereto: 


1. The aforesaid transfer application is hereby 
granted on the condition that such grant is subject to any 
action which the Commission may take to carry out the 
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mandates and directives of the United States Court of 


Appeals for the District of Columbia Circuit in Case 
10496, 10570, and 12883. 


Nos ° 


| 


2. The aforesaid transfer application is hereby 


granted on the condition that the transferee expressly 


agrees to carry out commitments heretofore made by 





Albuquerque Broadcasting Company with a view to cqm- 
plying with the Court's Order of September 27,1956 i in 


Case No. 12883. 


3. The aforesaid transfer application is granted 


on the condition that if the transfer is consummated | 


Albuquerque Broadcasting Company shall forthwith dis- 


miss its pending applications for a "breakdown" of 770 


ke and for a regular "license" on that frequency Coxe 


6584 and 6585). 
In a supplemental pleading filed March 6, 1957, ABC 





made it 


clear (1) that the relief sought on March 4 was not in lieu of, but in 
addition to, that sought in the January 9, 1957 petition for reconsidera- 
tion; (2) that when the transfer was consummated pursuant to the three 





conditions specified in the March 4 petition there would be no proceed- 


ings pending before the Commission warranting a continuation of KOB 
on 770 kc (to the detriment of WABC's Class I-A status); and (3) that 
the Commission would thereupon take steps looking toward the return 
of KOB to its regularly and duly licensed frequency of 1030 kc. 


In a response to these two pleadings the transferors: 


and trans- 


feree expressed a willingness to acquiesce in the grant subject to the 
first two conditions requested by ABC. They objected to the third 
condition. On March 13, 1957, the Commission granted its consent 


unconditionally and denied in toto the relief sought by ABC. : 
278 0. Standing 





American Broadcasting-Paramount Theatres, Inc. is the 
licensee of station WABC, New York, New York, the flagship station 
for the ABC radio network. WABC is the only station duly and regularly 
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licensed to operate fulltime on 770 kc, a Class I-A clear channel. 
Under Section 3.25 of the Commission's Rules, other stations are pre- 
cluded from operating at night on 770 kc. By virtue of its license and 
by virtue of Section 3.25 of the Commission's Rules, petitioner- 
protestant is a "party in interest” and a "person aggrieved” by any 
action of the Commission allowing another person to utilize 770 ke at 
night. 

Although the Commission itself, when it designated Pepperday's 
applications for hearing in 1944, did not make ABC a party to the pro- 
ceeding, it subsequently recognized ABC's interest in those applications 
for 2 "breakdown" of 770 kc by allowing it to intervene in the hearing -- 
a matter on which the Commission had no choice in view of the then 
recent decision of the Supreme Court in the KOA case. In entertaining 
two subsequent appeals by the licensee of WABC, and in twice reversing 
actions of the Commi ssion there complained of, the United States Court 
of Appeals for the District of Columbia Circuit has held that petitioner- 
protestant is a party in interest and a person aggrieved by orders per- 
mitting KOB to continue nighttime operation on 770 kc. 

279 Station WABC (then WJZ) objected to the original placement of 
KOB on 770 kc, even on a temporary basis. In the 1951 appeal the 
Court held that ABC has not slept on its rights, and that the pendency 
of the Clear Channel Proceeding was an inadequate basis for contin- 
uing KOB indefinitely on 770 kc. On the second appeal the Court con- 
cluded that the hearing on ABC's protest of the September 30, 1952 
actions was likewise an inadequate basis for continuing KOB on 770 kc, 
expressly reversing the Commission's decision in that hearing. Pur- 
suant to the Court's mandate the Commission has directed KOB to in- 
stall a directional array and to switch-over to such pattern within four 
months, so as to substantially protect WABC's 0.5 mv/m 50% of the 
time skywave contour at night. The time for completing such construc- 
tion and switch-over has since been extended to April 25,1957. ABC 
has a definite interest in seeing that the "fruits" of eight years of 
appellate litigation are not dissipated through the device of transferring 
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100% of the ownership of Albuquerque Broadcasting Company Ls to 
a new purchaser. | 
Certain contentions which the present owners of KOB might 
make have now become res adjudicata by virtue of the Court's decisions. 
KSTP, Inc., however, was not a party to those appeals. Unless the 
first two conditions sought by ABC in its pleadings of March 4 and 6, 
1957 are attached to the transfer, a new owner might well be ina 
position to advance objections to the return of KOB to its licensed fre- 
280 quency (1030 kc) which Time, Inc. and Wayne Coy are estopped 
to make. The importance of inserting such a condition at the time of the 
grant is apparent from the different posture the TV grantees find them- 
selves in current deintermixture cases -- whether their grant was out- 
right (entitling them to a Section 316 hearing) or whether they were 
conditioned on the outcome of deintermixture proceedings. ! 
As borne out by the conditions which KOB sought to have attach- 
ed to its last SSA extension, even the existing owners contended that 
they were entitled to a hearing before the SSA operation on 770 could be 
terminated. The Commission, in granting the SSA extension on September 
| 19, 1956, refused to accept some of the caveats which KOB sought to im- 
pose, in part because of the condition which the Commission had attached 
in May, 1952 to the transfer of KOB from Pepperday to Time, Inc. and 
Wayne Coy. 1/ A failure to attach a similar condition at this time to the 
new transfer to KSTP, Inc. might well give the new owners greater 
rights than the present licensee. 
Furthermore, since the institution of the Clear Channel Proceed- 
ing in 1945, the Commission has held that the question whether clear 


channels should be broken down or greater power authorized can best be 
determined in a general rule making rather than in ad hoc adjudicatory 
281 hearings. As a consequence no "newcomers" have been eed to break 


1/ Following the Court's order of September 27, 1956 the Commis- 


sion rescinded its September 19 action granting KOB HEEEAS SSA. 
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down clear channel frequencies since February of 1946. Thus, KXA's 
1947 application for a breakdown of 770 kc has gone into the pending 
file, where it is presumably to remain until the Clear Channel Proceed- 
ing is resolved. Clearly KSTP, Inc. could not have filed for or prose- 
cuted an application of its own at this time for a breakdown of 770. The 
Commission has repeatedly held that the substitution of new officers, 
directors and stockholders of an applicant corporation (100% change) is 
tantamount to a new application and must be given a new file number 


in AM proceedings. 

At the time of the Pepperday transfer of KOB in 1952, the Com- 
mission refused to dismiss Peperday's 1944 applications on the pre- 
mise that the 1945 hearing had been confined solely to engineering 
matters, relying on the precedent in Independent Broadcasting Co., 

6 RR 1390 (1951). ABC contended at that time that the hearing record 
was obsolete and out of date, that program data had been improperly 


excluded and that the 1944 applications should be dismissed under Don_ 
Lee Broadcasting System, 7 RR 1093 (1952). Whatever may have been 
the soundness of the refusal of that date to dismiss the Pepperday appli- 
cations, there can be no question that the hearing issues on the 1944 
applications, as modified May 26,1955, included program matters, thus 
rendering the Don Lee rather than the Independent case applicable to the 
instant transfer. 

Unless the transfer is consummated with the understanding that 
KSTP, Inc. cannot step into Pepperday's shoes, ABC will be prejudiced. 
The new owners will contend that they consummated with the expec- 
tation that they would be permitted to prosecute Pepperday's 1944 appli- 
cations (a valuable right not accorded other "newcomers"). The Com- 
munications Act makes no provision for the transfer or assignment of 
"grandfather rights" in applications -- it provides only for transfer 
rights in construction permits and licenses. The condition sought by 
ABC -- that consent to the transfer be granted on condition that the 
new owners take steps to dismiss the 1944 applications before con- 


summating the transfer -- will foreclose an argument, if and when the 
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new owners seek to amend, that the purchase was made and the transfer 
consummated with the expectation that they could step into Pepperday's 
shoes. The Commission has ample authority to impose such a condition. 
It not infrequently grants transfer applications on the condition that the 
proposed purchaser (because of the duopoly rule) dispose of an interest 
in an existing station before consummating the transfer. In its Order 
of March 20, 1957 it required WTOK, Meridian, Mississippi, to dis- 
miss a pending application before the assignment was consummated 
(BP-10019). | 

The failure to attach the conditions which ABC requested was 
highly prejudicial to WABC's rights on 770 kc. If the requested con- 
ditions had been attached, there would have been no proceeding pending 

before the Commission which would have justified the con- 
tinuation of KOB on 770. Its SSA was rescinded on September 29, 1956, 
two days after the Court released its directive of September 27, 1956. 
The court has already held that mere pendency of the Clear Channel 
Proceeding is no justification for continuation of KOB on 770. It has 
set aside the August 1, 1955 decision on the SSA hearing. With the 1944 
applications dismissed (Docket Nos. 6584 and 6585), there would be no 
proceeding pending before the Commission which would warrant in law 
or in fact the continuation of KOB on 770 kc. Thus, ABC is definitely 





a "party in interest" and a "person aggrieved" by the Commission's 
failure to attach the conditions sought in the March 4 and 6, 1957 plead- 
ings. If those conditions had been attached the "special treatment" 
heretofore accorded the prior owners of KOB could no longer be con- 





tinued. The new owners would be required to prosecute any subsequent 
application in accordance with existing rules and policies. They could 
not refile for 770 kc. ABC's legal position is thus being prejudiced by 
the failure to attach the conditions which ABC sought. ABC therefore 
has legal standing under Section 309(c) and 405 to ask this Commission 
to review its action unconditionally consenting to the transfer of KOB 

to a new purchaser. | 
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To say that ABC can object when the new owners seek to amend 
the KOB applications is no answer. They may try to resort to pro- 

284 cedures employed in the WWSW (Pittsburgh) and the Enterprise 
cases of not submitting any amendments. In each of those cases the 
applicant refused to petition for leave to amend under Rule 1.365. They 
relied on reports submitted under Rule 1.342. We know of no procedure, 
except by appeal, to compel the new owner to submit a petition for leave 
to amend and to reopen the record to reflect such changes. Until filed 
the Examiner would have to proceed under the present record and de- 
cide the case as though the transfer had never occurred. Furthermore, 
as made clear by the recent deintermixture cases, a conditional grant 
gives the permittee no Section 316 rights. An unconditional grant does. 
The Commission has indicated that KOB, under the present ownership, 
may still be entitled to Section 316 rights after Docket Nos. 6584 and 
6585 are resolved. Now is the time to forestall another 15 years delay 
by inserting comparable conditions in the KOB transfer. The failure 
to insert such conditions leaves ABC a "person aggrieved” and a "party 
in interest" to the action here complained of. 

285 Ill. Facts, Matters and Things Relied Upon 

A. Condition No. 1. It is clear from the sales agreement 
(paragraphs 1(c), 7(h), 7(i), 7(s), 14(b), 21) that KSTP, Inc. is propos- 
ing to purchase the stock of Albuquerque Broadcasting Company with 
full knowledge of the "770kc-1030kc" litigation. Under no theory should 
the proposed purchaser of KOB stand in a better position than the ori- | 
ginalor present owners of that station. To date neither the 1951 nor the 
1956 mandates of the United States Court of Appeals in Case Nos. 10496, 


10570, and 12883 have been fully executed. To preclude any legal basis 
for subsequent objections by the proposed transferee, the Commission 
should make it clear, in granting its consent to the requested transfer, 
that such action is without prejudice to any orders which the Commis- 
sion may find it necessary to enter in order to carry out those mandates 
(Condition No. 1). 
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In consenting to the transfer of the stock of Albuquerque Broad- 


casting Company to Wayne Coy and Time, Inc. in May 1952, the Com- 
mission, at ABC's request, inserted a similar condition in the consent 
there given. The condition was attached "in the interest of dissipating 
confusion in the minds of the parties."" (Memorandum Opinion and 
Order of May 29, 1952 in BTC-1300). With this precedent, the point 
need not be labored that a similar condition (covering both the 1951 and 
the 1956 Court mandates) should be attached to any consent granted in 





286 connection with the instant application. The transferor and 

transferee have indicated a willingness to accept sucha condition. 
The condition having been inserted at the time of the 1952 transfer, the 
failure to attach such a condition to the 1957 transfer can indeed create 
"confusion." The omission can raise a suggestion that KSTP, Inc. will 
have greater rights than do the present owners who took over subject to 
such a condition. | 
B. Condition No. 2. For more than 15 years KOB has been 
"temporarily" operating on 770 kc and depriving WABC of the right to 





unduplicated night time coverage. After two separate court appeals 

(in 1951 and 1956), the present owners of KOB have agreed to install 

a directional system to protect in part WABC's primary and secondary 
service areas at night. The purchaser is aware of those commitments. 
Although the present owners have agreed to reimburse KSTP, Inc. for 
certain expenditures incurred in complying with the Commission's Order 
of November 26, 1956, we find no express covenant by KSTP, Inc. that 

it will continue with that construction and carry out commitments hereto- 
fore made by KOB. In any event, neither ABC nor the Commission isa 
party to the February 1, 1957 agreement. Therefore, in order that ABC 
will not lose the "fruits" of court litigation to date, the Commission 
should require as a condition to its consent that the transferee expressly 





agrees to carry out commitments heretofore made by Albuquerque 

287 Broadcasting Company with a view to complying with the Court's 
Order of September 27 and the Commission's Order of November 26, 
1956, if the new owners wish to operate at night. Since it is implicitly 
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"assumed" throughout the contract that Albuquerque's prior commit- 
ments on this score will be honored by the transferee, we see no reason 
why the parties thereto should object to an express condition along the 
lines here suggested. They have in fact indicated a willingness to ac- 
quiesce in said condition. Unless inserted the Commission could well be 
confronted with a contention by KSTP, Inc. that its nighttime operation 
on 770 kc cannot be terminated without a Section 316 hearing. The 
present owners, by virtue of not appealing from the Commission's 
Order of November 26, 1956, are precluded from advancing any such 
contention. The new owners certainly should have no greater rights 
than the present owners. 

C. Condition No. 3. Under established precedents and exist- 
ing policies of the Commission, it seems patent that neither KSTP, Inc. 
nor its owners, by purchasing the stock in Albuquerque Broadcasting 
Company from the post-1952 owners of KOB, can acquire any "grand- 
father rights” in ungranted applications filed by T. M. Pepperday in 
1944 for a breakdown of 770 kc. 

The Commission should not let this opportunity pass to rectify 
an "anomalous situation."" It should make it clear that the purchaser 
cannot step into Pepperday's shoes; that consent to the transfer is being 

288 granted on condition that KOB's pending applications for a break- 


down be dismissed in the event the transfer is consummated; that the 


purchaser cannot hereafter claim special or preferential treatment not 
presently accorded other "newcomers" who seek to break down Class I-A 
clear channels; and that the purchaser must prosecute any subsequently 
filed applications for the improvement of KOB's facilities in accordance 
with existing rules and policies. 

Not to attach such conditions at this juncture would be erroneous 
for the following reasons: (1) KOB was not "shoved around" at the time 
of the NARBA frequency shifts; (2) KOB has no special equities in 770 
kc; (3) to permit KSTP, Inc. to step into Pepperday's shoes would be to 
accord to the new owner rights uniformly denied since February 1946 to 
other newcomers on Class I-A channels; (4) the Communications Act 
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makes no provision for the transfer to new purchasers of ungranted 


"applications" (as distinguished from "licenses" and "construction 
permits"); (5) to accord KSTP, Inc. "grandfather rights” in Pepper- 
day's applications would perpetuate an "imbroglio" which can only 
result in costly and time-consuming litigation; and (6) the condition 
here requested should be attached at this juncture rather than after 

the transfer is consummated. We herewith document each of the above- 





enumerated matters. : 

289 1. Kob was not "shoved around" at the time of the NARBA 
frequency shifts. -- The owners of KOB have long asserted that KOB is 
entitled to "special consideration" because of alleged mistreatment at 
the time NARBA was ratified. The facts support no such thesis. 

From 1922 until the Federal Radio Commission allocations of 
1928, KOB operated with various powers on several different fre- 
quencies, but never on 770 kc (R. 1-8). On October 30, 1928 it was 
licensed on 1180 kc with power of 10 kw, sharing time at night with 
Station KEX, Portland, Ore. ; KEX operated two-thirds of the time and 
KOB one-third (R. 3, 50-54). The time-sharing arrangement was con- 
tinued until July 27, 1938, when KOB was granted a special ‘temporary 
authorization to operate unlimited time on 1180 kc, using a directional 
antenna to protect KEX (R. 50-54). On November 27, 1939, KEX hav- 
ing moved to another frequency, KOB was licensed for unlimited opera- 
tion on 1180 kc with 10 kw power (R. 93). Three months later, on 
March 1, 1940, KOB filed an application for construction permit for 
50 kw unlimited time on 1180 kc (R.96-132). That application was 
granted on May 7, 1940(J.A. 12-14). 

Shortly after the foregoing application was granted and before 





any substantial steps toward construction were completed, the Com- 

mission on September 11, 1940 published its preliminary list of NARBA 

assignments in which it proposed to assign KOB to the frequency 1030 kc 
290 with power of 50 kw operating unlimited time as a Class I 

station (J. A. 21). This proposal necessarily involved classification of 

1030 kc as a Class I-B frequency and the reclassification of Station WBZ, 


| 
| 
| 





| 
| 
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Boston, a dominant station on 1030 kc, from Class I-A to Class I-B 
status (J. A. 21). 

The September 11, 1940 notice provided that "Any broadcaster 
has until October 15th to register his views if he takes exception to his 
individual assignment" (J. A. 16). Both KOB and WBZ filed expres- 
sions of views (J. A. 22-24, 31-34). Despite these comments, the 
Commission, on February 4, 1941, adopted Orders proposing the 
assignment of WBZ to 1030 kc as a 50 kw, unlimited time, Class I-B 
station and KOB to the same frequency, with power of 10 kw unlimited 
time, as a Class II station, with the proviso that "Increase in power to 
value given in outstanding construction permit [50, 000 watts] contingent 
upon submission and approval of required directional antenna, proof of 
performance, and grant of application for license to cover” (J. A. 24-29). 
The Orders stated that the Commission had "taken into account in resolv- 
ing conflicts" the expression of views that had been filed, but if the 
licensees still objected to the assignments, they would be permitted to 
obtain a hearing by notifying the Commission on or before February 24, 
1941 (J. A. 25, 26, 29). 

On February'18, 1941 both KOB and WBZ filed formal objec- 
tions to the above orders and requested hearings (J. A. 29-35). A few 

291 days later they withdrew these requests to be heard: Westing- 
house by letter dated March 1, 1941 stated that "it consents to a con- 
tinuance of the hearing, pending further study of the problems involved 
by both the Commission and interested parties," and that "in consenting 
to the assignment of KOB" to 1030 kc as a Class II station with power 
not in excess of 10 kw, it still believed that its original views were 
sound (J. A. 36-37).' KOB by letter dated March 3, 1941 stated that it 


"hereby withdraws its Notice of Objection filed on February 18, 1941, 
without prejudice to urging later, in an appropriate proceeding before the 
Commission, the public interest, convenience and necessity in re- 
establishing Station KOB as a secondary service facility” (J. A. 37-38). 
During the initial 1945 hearing, counsel for KOB recognized that Albu- 
querque Broadcasting Company had withdrawn its objections to the 
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Commission's action of February: 4, 1941 shifting KOB to 1030 ke (T. 21, 
258). In fact, KOB itself placed in evidence a duly certified copy of its 
February 18, 1941 letter carrying the following notation by the Com- 
mission: "Letter dated 3/4/41 withdrawing objection” (T. 21, 258). 
By Order dated March 4, 1941, the KOB license was accordingly modi- 
fied (effective March 29, 1941) to specify the frequency 1030 kc, with 
power of 10 kw, unlimited time (J. A. 39-42, 168). In like manner, 
on March 4, 1941, WBZ was granted a license for 1030 kc, 50 kw, un- 
limited time, as a Class I-B operation (J. A. 42). | 

292 In a letter of March 18, 1941 advising Westinghouse of the fore- 
going action, the Secretary of the Commission stated (J. A. 40:) You 
are advised that the Commission on March 4, 1941 directed that any 
renewal of license for the operation of this station [WBZ] which may be 
granted for the period beginning March 29, 1941, be in accordance with 
the Order of February 4, 1941," to wit, that WBZ "will be deemed to 
have consented to the change in frequency and operating conditions” as 
specified in said Order -- namely, I-B status (J. A. 26). The Secre- 
tary's letter of the same date to KOB contained similar phraseology 








with the added statement "that consideration of the question as to which 





frequency should be permanently assigned this station be deferred until 
an appropriate application presents that issue" (J. A. 39). 4 The classi- 
fication of 1030 kc as a I-B frequency was accordingly added to the Com- 
mission's Rules (Rule 3.25(b), 1 RR 53:25(b)) and the KOB and WBZ 
assignments thereon were recognized internationally through notifi- 
cations made to other countries under NARBA. KOB's assignment to 


1030 kc, therefore, has been sanctioned by international agreement, the 
Commission's Rules, and the consents of KOB and wez.2/ Since 1941 
elt Individual applications to "break down" Class I-A clear channels 
have been deemed "inappropriate" since 1946 when the Commission in- 
stituted its Clear Channel Proceedings. 


2/ KOB has never exercised its right to increase its licensed power 
‘on 1030 ke to 50 kw, unlimited time, by installing a directional antenna 
which would protect WBZ as a Class I-B station. 
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| 
i 
| 
| 
| 
| 
| 
| 





24 
KOB has received periodic renewals of its license to operate on 1030 kc 
293 and WBZ has not protested such renewals, including the current 
renewal to October i, 1959. 

Less than one month following the grant of its license for 10 kw 
power on 1030 kc, KOB, on April 22, 1941, filed an application for 
"special service authorization" on 1030 kc, 50 kw day, 25 kw night, un- 
limited time, using a nondirectional antenna (R. 191-203).2/ The 
application recited that KOB was ready to operate nondirectionally with 
50 kw on 1030 ke, but "in order [for KOB] to obtain a regular license 
for 50 kw power on 1030 kc, the Rules and Standards of the Commission 
appear to require Station KOB to operate a night with a directional an- 
tenna system that would give the normally required protection to the 
secondary service area of Station WBZ, Boston, Massachusetts” (R. 
194-195). The application further stated that KOB could operate with 
25 kw night using a nondirectional antenna and "neither receive nor 
cause objectionable interference from or to the operation of Station 
WBZ," that "WBZ now receives objectionable interference from the 
synchronized operation of Station WBZA and from the adjacent channel 


294 operation of Station KDKA," 2/ and that "this interference to 


1/ The application was filed pursuant to FCC Rule 1.325 which 
provides that special service authorization may be issued to the 
licensee of a standard broadcast station "for a service other or 
beyond that authorized in its existing license" on a satisfactory 
showing that (i) "the requested operation may not be granted on a 
regular basis under the existing rules governing the operation of 
standard broadcast stations, " (ii) "experimental operation is not 
involved, " and (iii) "public interest, convenience, and necessity 
will be served by the authorization requested" (1 RR 51:325). 


2/ WBZA is located in Springfield, Mass., and operates with 

1 kw on 1030 ke in synchronization with WBZ. KDKA is 
located in Pittsburgh, Pa., and operates with 50 kw on 1020 kc. 
WBZ, WBZA, and KDKA are all owned by Westinghouse Broad- 
casting Company. 
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Station WBZ occurs in the entire area in which Station KOB, operating 
as herein requested, even under the most favorable conditions of sky- 
wave propagation, would cause objectionable interference to WBZ" 
(R. 200, J. A. 125-126). No opposition was filed by WBZ to the appli- 
cation for special service authorization on 1030 ke and it was granted 
on June 3, 1941 for the period ending November 30, 1941 (J. A. 46-47). 

From the foregoing license history of KOB, it is apparent that 
KOB was not “shoved around” at the time the United States became a 
party to NARBA. That Agreement was signed December 13, 1937; it 
was ratified by the U.S. Senate on June 15, 1938 and by the President 
on June 30, 1938. With Mexico, the fourth necessary signatory, con- 
firming the Agreement on March 29, 1940 (J. A. 18), portions of the 
treaty were immediately effective, other portions one year hence, it 








being provided that the governments involved would "cooperate to the 

end that, wherever possible, the provisions of this Agreement shall be 

carried out in advance” of the one year allowed the signatories after the 

fourth ratification in which to place their houses in order (Art. VI, 1 

RR 51:13, cf. 1 RR 51:1). | 
295 Thus, at the time NARBA was signed by the United States 

(December 13, 1937) KOB was sharing time with KEX on 1180 ke with 

10 kw power (with KEX entitled to two-thirds of the time) (R. 3, 50-54). 

It was not until July 27, 1938, six weeks after NARBA was ratified by 

the United States, that KOB received authority to operate unlimited 

time on 1180 kc, and then only by virtue of an STA requiring KOB to 

protect KEX by means of a directional antenna (R. 50-54). It was not 

until November 27, 1939, after KEX had moved to another frequency 

and after NARBA had been ratified by the United States, that KOB ob- 

tained a license for unlimited operation on 1180 kc, and then with only 

10 kw power (R.93). It was not until May 4, 1940 (after NARBA was 

ratified by the requisite four signatories and some of its provisions had 

become effective) that KOB was granted a construction permit to increase 

power to 50 kw on 1180 kc (J. A. 12-14), at a time when preparations, 

were under way to shift various stations to operating assignments in 








| 
| 
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conformity with the terms of NARBA and at a time when it was recog- 
nized that 1180 kc might not be available in the southwestern part of 
the United States. KOB was shifted to 1030 kc in March 1941 before it 
constructed its 50 kw operation on 1180 kc. It retained permission to 
increase power to 50 kw on 1030 kc provided it protected WBZ. The 
facilities which KOB thus received as a result of NARBA were vastly 
superior to those it enjoyed on a share-time basis (with only 10 kw 

296 power) when NARBA was signed and ratified by the United 
States, and are likewise superior to those on which it was operating 
(1180 kc, 10 kw, U) when NARBA became effective and when the NARBA 
shifts were made. 
2. KOB has no special equities in 770 kc. -- As we have seen, from 
1922 to 1939 KOB operated on various frequencies and with various 
share-time arrangements but never on 770 kc (R. 1-8, 50-54). Asa 
result of NARBA, 777 of the 862 stations then on the air were required 
to shift to other frequencies (J. A. 16). At the time these shifts were 
made the frequency |770 kc vis-a-vis KOB was in no way involved. WABC 
was in no way responsible for the signing or ratification of NARBA or 
the subsequent shifts. It did not obtain a better facility by virtue of that 
Agreement. It paid its price by moving up 10 kc (from 760 to 770 kc) 
so as to provide Mexico with one of the five clear channels specified 
for that country in the 1937 Agreement. 

The frequency 770 kc did not enter the picture until October 1941, 
when the Commission, on its own motion and without any application 
therefor, 1/ shifted KOB to 770 kc as part of a program of skywave 
measurements which was terminated seven weeks later with the attack 

297 on Pearl Harbor, leaving KOB dangling on 770 kc. The Com- 
mission's public records fail to show why 770 kc was chosen as the 


first channel for this program of measurements. The assertion has been 


1/ This action was contrary to the Communications Act as later 
‘construed by the Court in Johnston Broadcasting Company, v. Federal 
Communications Commission, 85 U.S. App. D.C.40, 175 F.2d 351 — 
(1949), and likewise is expressly forbidden by the recent McFarland 
Amendments (47 U.S.C. Sec. 308(a)). 
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made, and not denied, that the choice was probably dictated by the fact 
that NBC in October 1941 was operating two radio networks (the Red 
and the Blue) and was the licensee of two Class I-A stations in New York 
City, including WJZ (now WABC) on 770 kc. It could, therefore, afford 
to suffer interference on one of its New York Class I-A channels. Fur- 





thermore, in its Chain Broadcasting Report in May 1941 the Commission 
had ordered NBC to divest itself of one of its networks, in order that 
another network competitive with NBC and CBS could be developed. 
NBC was challenging the legality of that directive in the courts. 
Whether the placement of KOB on 770 kc was designed as retaliatory 
punishment can only be surmised. In any event, when NBC divested 
itself of the Blue Network in 1943, and ABC undertook the task of de- 
veloping a third strong competitive radio network, in line with the 
Commission's Report on Chain Broadcasting, the Commission ceased 
to have any reason for crippling its own brainchild by continuing to 
deprive WABC, the flagship station for the new network, of all secon- 





dary and a portion of its primary service area. 
KOB's long SSA operation on 770 kc has been the reeutt of a 
series of accidental circumstances -- first a skywave measurement 
298 program, then World War II, and still later the Clear Channel 
Proceeding -- events highly fortuitous to KOB and severely detri- 
mental to WABC. As heretofore shown, KOB has no pre-NARBA rights 
in any unduplicated clear-channel operation. And whatever be its 





claims, it has no more rights or equities on 770 kc than on any other 
clear channel frequency. KOB was placed on 770 ke for initial measure- 
ment purposes only, and just happened to be on that frequency (for a 
period of approximately seven weeks), when the measurement program 


was interrupted by Pearl Harbor. ABC was assured that the continua- 
| 


tion of KOB on 770 ke during the early '40's was a temporary war 

measure (J. A. 127). ABC was thereafter assured that it was "temporary, " 
pending a decision in the Clear Channel Proceeding. When KOB was 

placed on 1030 kc, it was for a period until an "appropriate application" 
presented some alternative (J. A. 39). An application for a breakdown 
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of 770 kc, in view of policy declarations in force and effect since 194 

and 1946, is no more an “appropriate application” than one for a break- 

down of 660 kc or 880 kc, with all three channels having Class I-A 

status by virtue of Rule 3.25(a). KOB has no more rights on 770 kc 

than on 660 kc or 880 kc. To entertain its application for 770 kc and 

to turn down KXA's and KABC's for 770 ke and to reject other appli- 

cations at this time for 660 kc, 880 kc, 1020 kc, 1180 kc, etc., is to 
299 accord KOB "special treatment” not warranted by any prior 

equities. 

In brief, as made clear by the 1951 decision of the Court of 
Appeals, KOB has no special equities in 770 kc, over and beyond those 
it might have in any other frequency. Its temporary placement on that 
frequency (for measurement purposes) at a time when NBC owned two 
Class I-A frequencies in New York City was not intended as a permanent 
assignment. 


3. The new purchasers of KOB are not entitled to preferential treat- 


ment uniformly denied other newcomers. -- If the Commission 


continues to accord "special treatment” to each successive owner of 
KOB, it is creating for itself a "legal snarl" from which it will not be 
possible to extricate itself. On February 20, 1945, the Commission 
initiated what has since become known as the Clear Channel Proceeding 
(J. A. 76-78). The Order placed in issue the appropriate classification 
of all clear channels. In its notice the Commission stated that it had 
received, on the one hand, applications for a breakdown of Class I-A 
clear channels, and, on the other, applications for increased power on 
Class I-A clear channels. The order stated that the applications raised 
issues which could be considered more appropriately in a general rule 
making proceeding than in an adjudicatory hearing on individual appli- 
cations (J. A. 76-78). 

300 In line with this policy determination the Commission on 
February 1, 1946 issued an Order dismissing all applications for full- 
time operations on Class I-A channels pending a decision in the Clear 
Channel Proceeding. In a companion Public Notice dated February 5, 





29 ! 
1946, the Commission explained that the applications were dismissed 


because they involved "direct conflicts" with the Commissio' ‘s Rules 

in that they requested "duplicate nighttime operation on channels re- 
served for the exclusive use of one station only.” The Notice also re- 
minded applicants that "pending applications inconsistent with the Com- 
mission's Rules do not afford any equities or priorities on the frequency” 
(1 RR 53:902). Although squarely within the provisions of the foregoing 
orders, the Commission did not dismiss KOB's applications for 770 ke. 





The Commission attempted to justify the special treatment thus accorded 
KOB on the ground that an "anomalous situation” exists on 7 0 ke and 
1030 kc (J. A. 86-88). In its August 9, 1946 Order (1 RR 53:903) it 
stated that KOB's application for 770 kc would be placed in the pending 
file and that all "new applications” for 770 kc and 1030 ke would like- 
wise be placed in the pending file (J. A. 87-88). Its February 1946 

order still stood -- that any applications for the other 23 = clear 





channels would not even be acc epted for filing. 
It is clear that the old 1944 KOB applications for a "breakdown" 
of 770 ke violate an existing rule (Section 3.25 (a)) and contravene a 





uniform policy consistently applied by the Commission for the 
past ten years with respect to all other applicants for a breakdown of 
the other Class I-A clear channels. Such applicants have been told that 
they must await the outcome of the Clear Channel Proceeding before 
their applications will be entertained. 

The Court, in its 1951 decision, did not tell the Commission 
that it had to decide theClear Channel Proceeding at this juncture. It 
merely held that the pendency of that proceeding was an insufficient 
justification for an indefinite and interminable continuation of KOB on 
770kc to ABC's prejudice. The Court expressly contemplated that the 
interim solution which the Commission arrived at might have to be 
modified after the Clear Channel Proceeding was resolved, as evidenced 
by the following language of its opinion (89 U.S. App. D.C. 298, 306): 
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We cannot agree that the Commission can maintain the 
status quo indefinitely and in effect semipermanently by 
offering the argument that the ultimate determination of 
KOB's status must depend upon the outcome of the clear 
channel proceedings. It is true that those proceedings may 
ultimately lead to very different conclusions regarding KOB 
than those which might be reached in this case. And that in 
turn might result in KOB having to incur additional expenses 
and frequency changes. But even if this would have been a 
valid argument in 1945, when the clear channel proceedings 
were first commenced, it cannot be controlling now. 

302 Thus, the Commission was not told that in order to arrive at an 
interim solution it had to conduct a miniature clear channel proceeding. 
The Commission was free to reach a decision within the framework of 
its existing allocation rules and policies. 

That the Commission has not labored under any misapprehension 
on this point is clear from its various orders. In its September 30, 1952 
Order (para. 6), the Commission decided on its own to accord special 
treatment to KOB's applications for 770 kc (R. 2446). In its March 23, 
1956 Order, the Commission noted (para. 10) that "all parties appear 
to recognize that the instant proceeding [Dockets 6584 and 6585] and the 
determinations made therein are subject to modification by such changes 
as may result from the over-all clear channel proceeding in Docket No. 
6741. This factor was also recognized in the Court decision resulting in 
this further hearing. . ." 


303 4. The Communications Act and the Commission's Rules make 


no provision for the assignment of "grandfather rights" in ungranted 
applications -- The Communications Act explicitly provides for the 


assignment and transfer of broadcast “licenses” (47 U.S.C. Sec.31Qb)). 
The 1934 Act, particularly Section 319, also contemplated the assign- 
ment or transfer of "construction permits, " a matter subsequently 
clarified by explicit language in the July 1952 amendments to the Com- 
munications Act (47 U.S.C. Sec. 310(b)). The 1934 Act has at no time 
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provided for the transfer or assignment of mere “applications” for 
broadcast facilities. Thus, it is not surprising that Section 1.321 (1 RR 
51:321) of the Commission's Rules specifies in detail the procedure to | 
be followed in requesting consent for the "assignment of construction 

_ permit or license for an AM, FM, television, or other broadcast 
station or for consent to the transfer of control of a corporation holding | : 
such a construction permit or license," but makes no provision for the — - 





assignment or transfer of ungranted applications. 2/ ! 
Previous attempts by persons who purchased stock of existing 

304 licensees to inherit the "grandfather rights" of their predeces- 

sors with respect to applications then pending have been refused by the 





Commission. Don Lee B/casting System, 7 RR 1093, 1095-1096 (1952); 
Huntington Broadcasting Co., 13 FCC 1032, 1036 (1949). In the Don Lee 
case, as here, the record had been closed and the case was awaiting ais 
final decision when the applicant's stock was sold (100%) to a new group. 
In each instance the decision had been delayed by intervening rule making 
proceedings. Because of a 100% change in the corporate applicant, the 
Don Lee application was dismissed, with the Commission stating that 
the new owners would have to file a new and that they would not be en- 
titled to the priorities of their predecessors (7 RR 1095): . 
We are of the opinion that the application of Don Lee, if and 
when amended to show. . . [the new ownership], must be 
treated as a new application. As such, it will not be entitled 
to the priority status conferred upon Don Lee by the Memoran- 
dum Opinion and Order of May 13, 1948, and will be treated as 
are other applications properly filed in accordance with a 
procedural provision which we are adopting today. | 





1/ In this connection it is interesting to note that while! one of the 
present transferors was Chairman of the Commission a rule 
making proposal was instituted which would have precluded even 
an assignment or transfer of a construction permit during the. 
interval between the grant of a construction permit and the time 
the station went on the air. 
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In the Huntington case, where a 44% minority stockholder died after the 
record was closed, the Commission refused to allow the corporate 
applicant to substitute other persons for the deceased in order that the 
corporation might retain a pending application. Such a change, the 
Commission stated, was tantamount to a "new application." 
The case of Independent B/casting Co., 6 RR 1390 (1951) is not 
305 to the contrary. There the hearing related solely to engineering 
matters. The transfer did not occur until after an initial decision and 
after oral argument'had been held on the application in question. The 
case was "ripe" for a final decision. There the new owners could have 
refiled for the same facilities specified by their predecessors, in which 
event the Commission would have been required to go through the same 
hearing again. That is not this case. Here we have a 100% change in 
ownership prior to the release of an initial decision. The instant hear- 
ing (under the May 26, 1955 Order) was not confined to engineering 
matters; it included program issues. The application would have to be 
amended to reflect those changes. A further hearing would be required. 
Here the new transferee, because of the 1946 policy pronouncements, 
could not file anew.’ The Commission would not be forced through another 
hearing. In short, the situation now confronting the Commission, what- 
ever may have been the situation in 1952, is on all fours with the Don 
Lee rather than the Independent case. In 1952, when ABC likewise 
asked at the time KOB was transferred to Wayne Coy and Time, Inc. that 
the 1944 applications be dismissed the Commission chose to follow 
Independent rather than Don Lee on the theory that this case was restric- 
ted to engineering matters. But as a result of the Commission's 1955 
and 1956 Orders, program issues are now part of this case and programs 
depend on ownership. The transferee proposes program changes, re- 
306 quiring amendment and further hearing (BTC-2426). 

The 100% change in ownership is tantamount to a "new appli- 
cation", to which the Commission uniformly assigns a new file number 
in AM cases. Radio Reading, 6 RR 182 (1950); J. Granville Clark, 7 RR 
92 (1951); Palo Alto Radio Station, Inc., 7 RR 963 (1952); Rainbow, Inc. 
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(File No. BP-9910 amended to change officers, directors and stock- 
holders, and new File No. BP-10, 381 assigned -- Public Notice 29290, 
February 28, 1956). If this were done here, the "new" application would 
go into the pending file as did KXA's application in 1947 (filed ten years 
earlier) for 50 kw on 770 ke -- pursuant to the policy declarations of 
1946 which are still in force and effect. If KXA could not file an appli- 
cation for 50 kw on 770 kc in 1947, it seems self-evident that neither 
KSTP, Inc. nor Mr. Hubbard should be allowed to file a new application 
for 50 kw on 770 ke in February 1957. We repeat again that it is high 
time that the Commission cease to treat the successive owners of KOB 
(with no prior equities) as persons entitled to "special treatment” and 
require them to prosecute applications in the same fashion and under 
the same policies and rules as are enforced against other persons seek- 
ing to break down clear channel frequencies. i 
5. To permit KSTP, Inc. to step into Pepperday's shoes will proieng 
needless litigation. -- In its Order initiation the Clear Channel Proceed- 
ing the Commission recognized that the problems connected with the 

307 proper utilization of clear channel frequencies would be more 
appropriately resolved in a general rule making proceeding than in piece- 
meal adjudicatory hearings on individual applications. That conclusion 
is still eminently sound. Because of the limited number of channels 
available for broadcast purposes, not to mention economic factors, it 
is not possible to blanket the entire United States with primary signals 
at night from local, regional, or Class II operations. Rural and 
sparsely settled portions of the United States must depend in large 
measure on secondary signals from clear channel stations for nighttime 
service. | 

In recognition of these facts the Commission has established an 

elaborate classification of broadcast frequencies -- (a) clear channel 
frequencies "designed to render primary and secondary service over an 
extended area and at relatively long distances" (Rule 3. 22(a)); (b) 
regional frequencies "designed to render service primarily to metropolitan 
districts and the rural area contiguous thereto” (Rule 3. 22 (c)); and (c) 
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local frequencies "designed to render service primarily to a city or 
town and the suburban and rural area contiguous thereto” (Rule 3. 22(d)). 
As part of this allocations plan the Commission has set aside 24 channels 
(including 770 kc) for unduplicated nighttime use (Rule 3. 25(a)). It has 
308 similarly set aside 22 frequencies for Class I-B use (including 
1030kc). The duplication of Class I-A and I-B clear channels at night 
in such a way that no station on the frequency provides secondary ser- 
vice defeats the very purpose of the Commission's Rules providing for 
three classes of frequencies -- locals, regionals, and clears, with the 
latter "designed to render primary and secondary service over an ex- 
tended area and at relatively long distances." 
As this Commission knows, there are millions of people in the 
United States who do not receive primary service at night and are thus 
dependent on secondary skywave service provided by Class I stations. 
This fact is highlighted by the record in Docket 10336 which shows that 
with KOB operating on 770 kc under an SSA with 25 kw at night, station 
WABC loses its entire secondary service area (23, 935, 000 persons), 
and an additional 1, 101, 000 persons in its primary service area, or a 
total loss of 25, 036, 000 listeners. 2/ Of this number, 7,825, 000 receive 
primary nighttime service from no radio station. That record similarly 
shows that with KOB on 1030 kc with 10 kw power WBZ would cease to 
provide primary nighttime service to 120, 500 persons and secondary 
service to 16, 224, 000 persons, or a combined loss of 16, 344, 500 persons. 
Of this number, 5,941, 328 receive primary nighttime service from no 
radio station. These figures are cited to emphasize the fact that there 
are literally millions of people in the United States (even in congested 
portions of the East) who are without primary service and who are depen- 
dent entirely on secondary signals for radio service at night. If the 


i/ Coverage figures here quoted are taken from the Commission's 
3-2 Decision of July 28, 1955 in Docket 10336. Figures are taken 
from that proceeding, rather than from Dockets 6584 and 6585 
because that case is still sub judice. For present purposes 
either set of figures is comparable. | 
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Commission were to convert the Class I-A and I-B channels to regional 
use, millions of persons would have no radio service (primary or 
secondary) at night. | 
If any given clear channel were broken down, a few persons 
would thereby gain primary service at night, but many millions more 
would lose a secondary service. If this breakdown were carried to the 
point that no stations had any secondary service, countless millions 
would be deprived of all service. In recognition of this indisputable 
fact, the Commission instituted its Clear Channel Proceeding in 1945 
to determine whether too many frequencies were allocated as I-A's 
and not enough as I-B's and whether I-A's should operate with greater 
power so as to provide additional secondary coverage. By Public 
Notices issued in 1946 the Commission stated that it would no longer 
consider applications for breakdowns of Clear I-A frequencies in 
"piecemeal" adjudicatory fashion -- that it would first look at the over- 
all picture in a rule making proceeding then pending (and still pending). 
Pursuant to those notices the Commission has refused to entertain appli- 
cations for a breakdown of Class I-A channels (except 770 kc), and has 
placed all applications for a breakdown of that channel (except those of 
KOB) in the pending file. | 

The elaborate allocation pattern of standard broadcast fre- 

310 quencies embodied in Rules 3. 22-3. 25 is a valid exercise of the 
Commission's statutory authority (Sections 303(a), 303(b), 303(c), 
303(g), 303(h), and 307(b)). The Commission's refusal to scrap this 
elaborate allocation pattern in ad hoc case-to-case adjudicatory hear- 








ings, as distinguished from over-all rule making proceedings, is like- 
wise a valid exercise of its statutory authority. Coastal Bend Television 
Co. v. F.C.C., 13 RR 2189 (U.S. App. D.C. 1956). | 
In singling out one clear channel (770 kc) for special treatment, 
on which neither the present nor proposed owners of KOB have any 
special equities, the Commission is headed for endless litigation. If 
770 kc is to be "broken down," KSTP, Inc. has no greater rights on that 
channel than has KXA or KECA (KABC) and dozens of others who were 





| 
| 
| 
| 
| 
| 
| 
| 
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assured in 1946 that the filing of an application, prior to a decision in 
the Clear Channel Proceeding, would give the applicant no “priorities.” 
The record in Dockets 6584 and 6585 has been confined to two fre- 
quencies -- 770 kc and 1030 ke -- with disparate powers. The Com- 
mission has refused to expand the issues to include other frequencies 
and -comparable power. The Examiner rejected data proffered by ABC 
designed to show the importance of secondary services, the duplication 
of NBC secondary services in the KOB area, and the duplication of 
Westinghouse secondary coverage in the Boston area. The Court has 
already made it clear in its 1951 decision that KOB has no historical 
311 rights or equities on 770 kc, different or superior to what they 
might have on any other clear channel. 

In view of the glaring limitations in the present record, the 
Commission should utilize this opportunity to bring its treatment of the 
"KOB problem” in line with policies uniformly applied to other new- 
comers who have sought since 1946 to break down a clear channel in 
advance of an over-all decision by the Commission on this matter. 

If the new owner desires to improve KOB's existing facilities, he should, 
like all other newcomers, be required to file an “appropriate” appli- 
cation and present that application in accordance with existing rules and 
policies of the Commission. 


6. The Condition here sought should be imposed at this juncture. -- 
In May 1952, at the time an application was pending to transfer the stock 


of Albuquerque Broadcasting Company from T. M. Pepperday to the 
present owners, the Commission, on the premise that the parties might 


not consummate the transfer, denied a request by ABC to dismiss the 
proceedings in Dockets 6584 and 6585 as premature. Profiting from 
that ruling ABC does not ask that the applications be dismissed by the 
Commission at this|moment; it asks that consent be granted subject to 
the condition that if consummated KOB shall forthwith dismiss the afore- 
said proceedings. Just as the Commission can, and frequently does, 
consent to a transfer on condition that the transferee (prior to con- 
summation) shall dispose of an interest in another station (because of the 
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duopoly or overlap rules), so the Commission can attach the 
conditions here requested, thus making it clear to the transferee (if it 
elects to consummate the transfer) that it must dispose of the "anomalous" 
proceedings in Dockets 6584 and 6585, and that the transferee will not be 
permitted to acquire "grandfather rights" predicated on applications filed 
by Pepperday in 1944 for a "breakdown" of a Class I-A clear channel. 

Unless such a condition is imposed, the transfer might be con- 





summated by the transferee in the erroneous belief that he will be 
permitted to amend the applications involved in Dockets 6584 and 6585 
after the hearing record has been twice closed, and acquire rights uni- 
formly denied other "newcomers." With a 100% change in stockholders, 
officers, and directors, the applications under the uniform AM practice 
would have to be assigned new file numbers. New applications for a 
breakdown of a clear channel are not acceptable under policy pronounce- 
ments in force since 1946. If KXA cannot be heard at this time on its 
1947 application for a breakdown of 770 kc, there is no conceivable 
excuse for permitting KSTP, Inc. (by virtue of a new application filed 
ten years subsequent thereto) to be accorded that consideration. If the 
rules were waived and an amendment allowed, the present record would 
have to be reopened to permit the parties to go into new program pro- 
posals which differ in a number of respects from the program exhibits 
which are currently part of the record in Dockets 6584 and 6585. In 

313 short, the Commission should apply to KSTP, Inc. at this junc- 
ture the same rules and policies it enforces against all other persons 
seeking a breakdown of a clear channel frequency. | 

With KOB about to complete the installation of a directional 

pattern to protect (in substantial part) WABC's licensed rights on 770 ke, 
much time-consuming and expensive litigation can be avoided, if the 
Commission (in consenting to the acquisition by KSTP, Inc. of station 
KOB) attaches the three conditions here requested by ABC, and requires 
the new owners of KOB to prosecute any new applications for improve- 
ment of its facilities in accordance with current rules and policies. In 


line with pronouncements in 1946 a permanent solution for KOB can be 
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devised when the over-all clear channel proceeding is resolved. A piece- 
meal solution predicated on the instant record in Dockets 6584 and 6585, 
limited to two frequencies, will not withstand appellate review. KSTP, 
Inc., under a sales agreement voluntarily entered into, is in no posi- 
tion to claim rights not accorded other "newcomers" (such as KXA and 
KABC}. KSTP, Inc. is not entitled to "special treatment.” Those 
facts should be made clear, at the time consent to the transfer is 
granted, to avoid any misconceptions at a later date, and thus bring to 
an end the legal snarls which have plagued the Commission for some 15 
years. 
314 IV. Relief Sought 

For the foregoing reasons American Broadcasting-Paramount 
Theatres, Inc. requests the Commission, under Section 405 of the 
Communications Act, to reconsider its action of March 13, 1957 and to 
attach the three conditions sought by ABC in its pleadings of March 4 
and 6, 1957. As borne out by its action in 1952 (granting condition 
No. 1) and by its action in various television deintermixture and other 
matters (making grants subject to conditions not dissimilar to Nos. 2 
and 3 herein requested) the Commission has ample statutory authority 
to impose such conditions as a matter of law. Under its Rules it can 
make "partial grants," which the applicant can accept, or demand a 
hearing. If the conditions which the Commission attaches are accepted, 
that ends the matter. Otherwise the applicant can insist upon a hearing. 
Public interest considerations clearly warrant the conditions here 
sought, thus terminating the imbroglio in which the Commission now 
finds itself and according all "newcomers" equal treatment in accordance 
with established rules and policies and traditional American concepts of 
justice. 

If the Commission does not, on reconsideration of its action 
under Section 405, grant the relief which ABC sought in its pleadings 
of March 4 and 6, 1957, ABC hereby protests the aforesaid action of 
March 13 and requests an evidentiary hearing on the issues hereinafter 
specified, with the effective date of the March 13 action postponed pend- 
ing a final decision on said matters. 
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V. Issues 

Pursuant to Section 309(c) petitioner-protestant (in the event the 
Commission is unwilling to grant the relief here sought under Section 
405) requests that the transfer application (BTC-2426) be designated 
for hearing on the following issues: | 

1. To determine whether the public interest would be served 
by the Commission granting its consent to the transfer of Albuquerque 
Broadcasting Company to KSTP, Inc. on condition that such grant is 
subject to any action which the Commission may take to carry out the 
mandates and directives of the United States Court of Appeals for the 
District of Columbia Circuit in Case Nos. 10492, 10570, and 12883. 

2. To determine whether, in law or in fact, "confusion" may 
arise and whether ABC's legal rights will be prejudiced, if the grant is 
not made subject to the condition set forth in Issue No. 1. ! 

3. To determine whether, in law or in fact, the attachment of 
the condition set forth in Issue No. 1 would result in eliminating avoid- 





able delays in complying with the mandates of the Court in Case Nos. 
10492, 10570, and 12883. | 

4. To determine whether, in the event the transferee desires 
to operate on 770 kc at night, the public interest would be served by 
having the transfer application granted subject to the requirement that 
the transferee agrees to carry out commitments heretofore made by 

316 Albuquerque Broadcasting Company with a view to complying 
with the Court's Order of September 27, 1956 in Case No. 12883. 

5. To determine whether, in law or in fact, "confusion" may 
arise and whether ABC's legal rights will be prejudiced, if the grant is 
not made subject to the condition set forth in Issue No. 4. | 

6. To determine whether, in law or in fact, the attachment of 





the condition set forth in issue No. 4 would result in eliminating avoid- 

able delays in complying with the mandates of the Court in Case Nos. 

10492, 10570, and 12883. | | 
7. To determine whether the public interest would be served if 


the transfer application is granted on the condition that, in the event the 


| 
| 
1 








40 
transfer is consummated, Albuqueruque Broadcasting Company shall 
forthwith dismiss its pending applications for a "breakdown" of 770 ke 
and for a “regular license" on 770 ke. 

8. To determine whether, with a 100% change in the officers, 
directors, and stockholders of Albuquerque Broadcasting Corporation, 
that corporation and/or the transferee can continue, under the Communi- 
cations Act of 1934 and the Commission's present rules, policies, and 
precedents, to prosecute applications filed in 1944 for a "breakdown" 
of 770 kc. 

317 9. To determine whether any rights which Albuquerque Broad- 
casting Company may have acquired by virtue of its 1944 applications 
for a "breakdown" of 770 kc are transferable to KSTP, Inc. under the 
Communications Act of 1934 and the Commission's rules, policies, 
and precedents. 

10. To determine whether a transfer of "grandfather rights” is 
contemplated by the parties to the sales agreement of February 1, 1957 
and the transfer application filed pursuant thereto (BTC-2426). 

11. To determine what portion (if any) of the consideration 
specified in the February 1, 1957 agreement represents a payment by 
KSTP, Inc. for “grandfather rights” in the 1944 applications. 

12. To determine what "equities", if any, in 770 kc, are em- 
braced in the contract of February 1, 1957 and in the transfer appli- 
cation filed pursuant thereto (BTC-2426). 


13. To determine what portion, if any, of the consideration 


specified in the February 1, 1957 agreement represents a payment by 
KSTP, Inc. for "equities" heretofore asserted by the transferor in 
770 ke. 

14. To determine whether, under the evidence adduced on 
issues 10-13, the parties to the February 1, 1957 contract and to the 
transfer application (BTC-2426) are "trafficking in applications" and 
“frequencies” in contravention of established rules and policies. 

318 15. To determine whether, in view of the pendency of the Clear 
Channel Proceeding, it is in the puhlic interest to permit KSTP, Inc., 
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by purchasing the stock of Albuquerque Broadcasting Company, to ac- 
quire rights in and to prosecute applications for a breakdown of 770 ke. 

16. To determine whether public interest would be served by 
granting the transfer application on condition that KOB return forth- 
with to its licensed frequency of 1030 kc, with the power and subject 
to the conditions imposed at the time of the NARBA "shifts". 

17. To determine what program changes are contemplated by 





Albuquerque Broadcasting Company under the ownership and direction 
of the proposed transferee, and the effect such changes will have on the 
hearing record in Dockets 6584 and 6585. 

18. To determine what changes are contemplated in the officers 
and directors of Albuquerque Broadcasting Company under the owner- 
ship and direction of the proposed transferee, and the effect such changes 
will have on the hearing record in Dockets 6584 and 6585. | 

19. To determine by what authority, with the refusal of the 
Commission on September 29, 1956 to extend KOB's SSA on 770 ke, 

KOB is presently operating on 770 ke and whether such “authorization” 
is transferable under Section 310(b) of the Communications Act. 

319 20. To determine, in the light of the evidence adduced under the 
foregoing issues, whether the grant of the transfer application made on 
March 13, 1957 is in the public interest. 

Respectfully submitted, 


| 
AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. | 


By Omar F. Elder, Jr. 


7 West 66th Street 
New York 23, New York 


James A. McKenna, Jr. 
Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


April 11, 1957 Its Attorneys 
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[Verification of Mortimer Weinbach] 


[Certificate Of Service ] 


[Received April 22, 1957, F.C.C. Mail & Files] 
JOINT OPPOSITION OF ALBUQUERQUE BROADCASTING 
COMPANY AND KSTP, INC. TO PROTEST AND PETITION 
FOR RECONSIDERATION OF AMERICAN BROADCASTING - 
PARAMOUNT THEATRES, INC. 

Albuquerque Broadcasting Company (KOB) and KSTP, Inc. hereby 
oppose the Protest and Petition for Reconsideration filed by American 
Broadcasting-Paramount Theatres, Inc. (ABC) against the CommissionS 
grant of March 13, 1957, of the application for its consent to the volun- 
tary transfer of 100% of the stock of KOB from Time, Incorporated and 
Wayne Coy to KSTP, Inc. 

Introduction 

On February 8, 1957, Time, Incorporated and Wayne Coy filed 
an application requesting the Commission's consent to the voluntary 
transfer of all of the stock of KOB to KSTP, Inc. 

On March 4, 1957, ABC filed a [so-called] "Petition for Relief" 
in which it requested the Commission to attach three conditions to the 
transfer if it was approved. KOB and KSTP, Inc. on March 8, 1957, 
filed a "Joint Opposition" to ABC's "Petition for Relief.” On March 13, 
1957, the Commission granted its consent to the transfer of control of 
KOB and denied the petition of ABC requesting that such grant be subject 
to certain conditions (Public Notice 42603). 

323 A substantial portion of the 55-page protest is devoted to a highly 
slanted version of the history of the KOB problem from the year 1922 to 
date. Despite the fact that the Commission and the Court on numerous 
occasions in the past have rejected ABC's version, ABC again persists 
in arguing that there are no equities involved in finding a permanent 
solution restoring KOB's Class I clear channel status which it lost as a 
result of the NARBA shifts. In its recent Memorandum Opinion and 
Order of November 26, 1956 (FCC 56-1174) the Commission stated: 
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_ We are entirely aware of the fact that the temporary 

seas of Station KOB in no way resolves the basic question 

of its permanent mode of operation and that resolution of this 

latter question is something which must be pursued by the 

Commission and the parties involved with the utmost diligence. 

Moreover, during the entire 15 year history of this case, the 

Commission has consistently recognized, as it continues to 

recognize, that Station KOB, no less than any of the other 

clear channel stations which were in existence prior to NARBA, 

has equities as a clear channel station which must be considered 

in resolving the question of KOB's permanent mode of operation. 

Moreover, we have consistently stressed our concern with the 

public interest in assuring adequate radio service in the area 

in which Station KOB operates." (Emphasis supplied). 
Since the Commission is fully aware of the true facts as shown by the 
above conclusion and similar conclusions in prior decisions, as well as 
by its most recent brief in the Court of Appeals on the KOB~-ABC contro- 
versy, a detailed refutation of ABC's untenable historical version would 





be superfluous. 
324 I. ABC IS NOT A "PARTY IN INTEREST" WITHIN THE MEANING 
OF SECTION 309(c). | 

It should be emphasized at the outset that ABC does not, in its 

protest, even attempt to allege that the proposed transfer would not be 

in the public interest, insofar as the qualifications of either the trans- 





feror or transferee are concerned. Rather, it asserts that if such 
transfer if approved, the Commission must, in the public interest, 
attach certain conditions to the transfer. | 
Although the ABC protest has a section entitled "standing", an 
examination of this section reveals that it is deliberately ambiguous and 
equivocal in revealing the precise grounds upon which ABC claims to be 
a “party in interest." While it repeats at some length the history of the 
KOB problem, it at no time specifically alleges any facts which show 
that its interests have been adversely affected by the Commission’ 8 
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action on the transfer application. 

Thus, in its allegations concerning its standing as a "party in 
interest” under Section 309(c), ABC has not alleged, either directly or 
indirectly, that it will suffer any "economic injury” as a result of the 
transfer of control of KOB. Nor has ABC alleged that it will suffer any 
"electrical interference” as a result of the Commission's consent to the 
transfer of control of KOB. Furthermore, since it is clear that KOB's 
temporary operation on 770 kc, with Court approval, existed long prior 
to the Commission's action consenting to the transfer of control and that 
such transfer will neither increase nor otherwise affect such inter- 
ference as may exist, ABC cannot elevate itself to a "party in interest" 
because of such previously existing interference. Cf. Watchtower Bible 

325 and Tract Society (FCC 57-135); Meachem, etal., 12 RR 1427. 
In view of the apparent intention of Congress to limit the scope of the 


term "party in interest” to persons subject to either “electrical inter- 
ference” or "economic injury" as a result of Commission action, the 


absence of any such allegations by ABC deprives them of standing under 
Section 309(c). 

However, even if it is assumed that a party may establish stand- 
ing as a "party in interest” on grounds other than electrical interference 
and economic injury, it is clear that to establish such standing, the 
party must establish that it has at least a tangible, substantial and parti- 
cular interest in the subject matter of the Commission action. Cf. 
Meachem, et al., supra. Furthermore, it must establish that the Com- 
mission action will adversely affect or injure such interest. The grounds 
advanced by ABC in support of its claim that it is a "party in interest" -. 
fail to meet these essential criteria. 

The principal ground upon which ABC apparently relies to give 
it standing under Section 309(c) of the Act is that it will be injured if 
the Commission fails to attach as a condition to the transfer of control a 
condition that KOB's 1944 applications for permanent lic ense on 770 kc, 
which are pending in another proceeding (Docket Nos. 6584-6585) be dis- 
missed forthwith upon consummation of the transfer. ABC's assertion 
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of a right to have such condition attached is based upon an argument 
previously advanced and rejected by the Commission, namel , that 
where control of the stock of a corporation is transferred, all pending 
applications of such corporation for construction permits or licenses 

326 must be dismissed forthwith. In a subsequent section, we will 
show that this argument has no merit as a matter of law. 

However, assuming arguendo the validity of ABC's argument 

that applications cannot be transferred, it is clear that any legal right 
ABC may now possess to have KOB's applications in another proceeding 
dismissed has not been impaired or adversely affected by the Commis- 
sion's action consenting to the transfer. Indeed, if ABC is affected at 
all by the Commission's action on the transfer, it is benefited rather 





than adversely affected. The transfer is the very foundation upon which 
ABC builds its alleged right to have the 770 kc applications dismissed. If 
the transfer does not take place, it hasn't even the color of an argument. 
Only if the transfer takes place does ABC have any basis for its claim. 
Since the effect of the Commission's transfer action upon ABC, if there 
is any effect at all, can only be beneficial to ABC's position in the 770 


ke case, ABC obviously cannot claim an adverse eff ect from the trans- 


fer action. 





The Commission's instant refusal to attach a condition requiring 
dismissal of KOB's applications pending in another proceeding does not 
constitute a final determination of any rights to which ABC may legally 
be entitled in connection with the dismissal of KOB's pending appli- 
cations. Thus ABC, in the appropriate application proceeding, may 
still move to have such applications dismissed on the grounds herein 
advanced by it, namely, that applications cannot be transferred. But 
it cannot so move until and unless the stock of KOB is transferred. 

327 ABC has alleged that if a condition requiring dismissal of KOB's 
applications is not attached, KSTP may claim, after the transfer, that 
it had relied upon a right to prosecute these applications. ABC has 
implied by innuendo that if the Commission fails to place a condition 
upon the transfer of control requiring dismissal of KOB's 1944 applications, 
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the Commission may be biased after the transfer in acting upon any 
subsequent motion of ABC in the application proceedings to have such 
applications dismissed because of sympathy for the transferee. This 
speculative charge that the Commission may be biased if it does not act 
now to force the dismissal of the 1944 applications merits no considera- 
tion. The Courts have consistently refused to accept an argument that a 
party may be prejudiced because Commission action in one proceeding 
may conceivably result in bias or prejudgment of an issue in another 
proceeding. The Commission's approval of the transfer of control 
without conditions has no effect one way or the other upon ABC's rights 
to a final determination, in the appropriate application proceeding, by 
the Commission of whether applications can be transferred. Therefore, 
it is obvious that ABC has no tangible, substantial or particular interest 
in the Commission's consent to the transfer of control that will be ad- 
versely affected thereby. 

The only other grounds advanced by ABC in support of its stand- 
ing to file a protest are bottomed on the Commission's refusal to insert 
as conditions to approval of the transfer (1) a condition that the grant 
was subject to any action which the Commission might have to take to 

328 carry out the mandates and directives of the United States Court 
of Appeals for the District of Columbia, and (2) a condition that the trans- 
feree would carry out commitments heretofore made by KOB in connec- 
tion with a directionalized operation on 770 ke. 2/ These grounds are 
patently frivolous. 

ABC’s argument that, since the transferee, KSTP, was not a 
party to those appeals or the commitments to the Commission, it might 
not be bound by them, ignores pertinent facts and principles of law. The 
instant transfer of control is that of 100% of the stock of KOB, an existing 


1/ Coastal Bend Television Company v. Federal Communications Com- 
234 F.2d 686 ( 1956); V 


mission, an Curler Broadcasting Corporation v. 


United States, 236 F.2d 727 (1 

2/7 KOB filed proof of performance of its directionalized operation on 
470 ke on April 15,1957, and is ready to go forward with its commitment 
to so operate as soon as the proof of performance is approved by the 
Commission. 
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corporation. The Court proceedings in question involve KOB asa 
corporation, and the commitments to operate a directionalized opera- 
tion on 770 kc were made by KOB as a corporation. Neither the Court 
proceedings nor the commitments for a directionalized operation were 
directed to, or made by, Time, Incorporated and Wayne Coy, the present 
stockholders of KOB. The fact that Time, Incorporated and Wayne Coy 
will transfer their stock in KOB to KSTP does not, as a matter of law, 
relieve KOB of any Court orders or commitments previously ‘*made to 





| 

the Commission, since it is KOB, as a corporate entity, and not its 

present or future stockholders, that is bound thereby. Cf. “A. A. Schmidt, 

et al. (FCC 57-105, January 31, 1957). It is clear under the circum- 

stances that any Court orders which affect KOB and any commitments 

made by KOB to the Commission will be as fully binding upon KOB after 
329 the transfer of its stock as they would be prior to such transfer 

of control. Since ABC's Conditions 1 and 2 already exist and will exist 

after the transfer, ABC cannot claim that its interests have been ag- 

grieved or adversely affected because they were not explicitly spelled 

out: | 

It is significant that Congress was very explicit in defining the 

types of factual situations which must be present to elevate a party to 

the status of one having a legitimate interest in a Commission action. 

ABC's claim of standing as a party in interest is based on none of these 

factual situations. Nor does ABC allege any other factual situation which 

establishes that the Commission's consent to the transfer of control will 

| 

37 However, as we have previously stated, while it is clear that 

Conditions No. 1 and No. 2 requested by ABC would bind KOB after 

the transfer as a matter of law, whether or not explicitly set forth 

as conditions in the Commission's consent, both the transferor and 

the transferee are willing to have the Commission attach conditions 

that, after the transfer, KOB will carry out such orders of the 

United States Court of Appeals for the District of Columbia as it 

may be legally bound by, and that the transferee will cause KOB to 

carry out commitments heretofore made by KOB to install a direc- 

tionalized operation on 770 kc, subject of course to the right to sub- 

mit to the alternative which would flow from any failure by KOB to live 


up to such commitments as set forth in the Commission's November 26, 
1956 Order. | 
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result in a change which will adversely affect or deprive it of any rights 
or cause any injury to any legally recognizable interests it had prior to 
such Commission consent. 

330 I. EVEN IF ABC IS A "PARTY IN INTEREST” AND EVEN IF THE 
FACTS ALLEGED IN ITS PROTEST WERE TO BE PROVED, THE 
PROTEST PRESENTS NO GROUNDS FOR SETTING ASIDE THE 
GRANT. 

A. The Communications Act Does Not Preclude the 
Transfer of "Ungranted™ Applications. 

ABC has requested Condition No. 3 which would require KOB to 
forthwith dismiss its pending applications for regular license on 770 ke 
(Dockets 6584-6585) upon the consummation of the transfer of control 
from Time, Incorporated and Wayne Coy to KSTP, Inc. ABC asserts 
that neither the Communications Act nor the Commission's Rules and 
Regulations make any provision for the transfer of “ungranted”™ appli- 
cations and hence, it was error for the Commission to refuse to place 


Condition No. 3 upon the transfer. This argument has been previously 
rejected by the Commission in its Memorandum Opinion and Order of 
September 30, 1952, in which it granted the KOB Petition for Leave to 
Amend so as to show the transfer of control from Mr. Pepperday to 
Time, Incorporated and Wayne Coy. The Commission's brief to the 
United States Court of Appeals for the District of Columbia Circuit 4/ 


effectively disposes of this argument. As stated therein by the Com- 
mission (pp. 51-52): 

. Contrary to appellant's assertions, the Commission's 
action permitting the amendment was in full accord with the 
provisions of the Communications Act. Appellant has confused 
issue by focusing only upon Section 310(b) of the Act, 47 U.S.C. 
310(b), and asserting that that Section does not provide for the 
transfer or assignment of any ungranted application, as dis- 
tinct from a license or construction permit. But what is involved 


4/ American Brcaicestiag Dares Theatres, Inc. v. proderal 
Communications Communications Commission, No. 12883. 
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here is the power of the Commission to grant amendments to 


applications. Such power is implicit in Sections 308 and 309 of 
the Act, 47 U.S.C. 308 and 309, which authorize the Com- 
mission to pass upon applications. Section 310(b) has no per- 


tinency to this situation and does not in any way restrict the 
| 


power to consider amendments of any sort to pending appli- 
cations. | 

"The Commission has promulgated a specific rule, 
Section 1.365(a), 1 Pike & Fischer, R. R. 51:263, to cover 
the amendment situation. Under this rule, amendments are 
permitted after an application is designated for hearing only 
for good cause shown. In this way, the Commission has pro- 
tected itself against abuse of its hearing process, including 
trafficking in applications. It is this rule which governed the 
Commission's action on KOB's petition to amend its appli- 
cations. : 
‘A grant of the amendment to show KOB's new owner- 

ship was well within the Commission's discretion as a proper 

and orderly procedural step in the course of the iiicaeian in 

Dockets 6484 and 6485." (sic) 

It is significant that ABC in its brief to the United States Court 
of Appeals for the District of Columbia Circuit in the case of American 
Broadcasting-Paramount Theatres, Inc. v. Federal Communications 
Commission, No. 12883, made the same argument as made herein, 
namely, that ungranted applications cannot be transferred and, there- 
fore, the Commission was required to dismiss KOB's applications to 
operate on 770 kc. The Court rejected ABC's argument sub silentio 
and, indeed, despite ABC's argument, the Court explicitly stated that 
its order to the Commission to take steps in the interim to substan- 

| 
tially reduce any interference to Station WABC caused by KOB was made 
without prejudice to the Commission's authority of decision in the pending 
proceeding on KOB's applications for permanent license on 770 ke which 
had been transferred at the time of the acquisition of KOB by Time, 
| 
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Incorporated and Wayne Coy from Mr. Pepperday. 
332 B. KOB is not being Accorded any "Special Treatment™ 
Denied Others in Like Situations. 

As a corollary to the above argument, ABC contends that the 
transfer of ownership required the dismissal of KOB's pending appli- 
cations for permanent license on 770 ke on the grounds that a continua- 
tion of the hearing on said applications results in KOB being accorded 
"special treatment" which has been denied others under the Commission's 
Rules. The Commission, however, as early as August 9, 1946, stated 
that the exception which was made in the case of Station KOB with re- 
spect to applications dismissed because of conflict with Section 325(a) 
under the Commission's February 5, 1946 statement of policy was made 
because of the peculiar situation with respect to KOB which had lost its 
Class I clear channel status as a result of the NARBA shifts. In its 
brief to the United States Court of Appeals, supra, the Commission re- 
futed the charge of ABC that KOB is being accorded “special treatment” 
as follows: 

‘When KOB's new owners petitioned to amend the 770 kc 
applications, the question presented was thus not whether new 
parties were being accorded treatment denied others because of 
the 1946 policy against processing applications for full-time 
operation on 1-A channels. For even if the amendment had been 
rejected, in view of the special problems relating to KOB, the 
general Commission policy against consideration of applications 
for full-time operation on 1-A clear channels until the Clear 
Channel proceeding be resolved, would not necessarily have 


foreclosed immediate consideration of new applications filed by 
KOB's new owners. The only question in the instant situation, 
therefore, was whether in view of the hearing already held, 

and the peculiar background of this case, the public interest in 
maintaining an essential service to the Rocky Mountain area and 
in resolving the difficult problem of KOB's permanent assign- 
ment at the earliest practical moment, warranted the acceptance 
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of the amendment and the avoidance of starting from scratch 





in seeking a permanent solution to the question. The alter- 
native demanded by appellant would have been a major step 
backward on both counts. | 
"Appellant is in error in its contention that the Com- 
mission's action ignored applicable precedents which allegedly 





required a different result. As the Commission pointed out in 
its Memorandum Opinion and Order (R. 2447), its action was in 
accord with its prior decision in Independent Broadcasting Co. 
(KIOA), 6 Pike & Fischer, R. R. 1390, and with the policy of the 
Commission's amendment rule (Section 1.365(a)). In the 
Independent case, the Commission had laid down the principle, 
applicable here, that amendments to applications for modifi- 
cations of licenses of existing stations would be permitted to 
show an approved transfer of the license or assignment of con- 
trol of the licensee, where the transfer or assignment did not 
affect the hearing issues or require a new hearing on matters 
already heard and the only result of denial of an amendment 
would be delay and to require the applicant partices to start all 
over again.— 41/ Ww 

"41/ The two cases cited by Appellant, Don Lee Broad- 
casting System, 7 Pike & Fischer, R. R. 1093, and Huntington 
Broadcasting Co., 13 F.C.C. 1032, (App. Br. 28), are distin- 
guishable. In the Huntington case, which the Commission ex- 
pressly rejected as a precedent in the Independent Broadcasting 
case upon which it here relies, (see 6 Pike & Fischer, R. R. 1390 
at 1394-5), the rejected amendment was to substitute new par- 





ties for a non-licensee applicant in a comparative hearing after 
the record had been closed. Its acceptance would have required 
rehearing of many of the issues. 

"The Don Lee case is also not in point. There the Commis- 
sion permitted an amendment by a radio licensee who had applied 
for a television station, to show the transfer of control of the 
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licensee applicant to a new party, but refused to give the new 

party the precedential rights over other new parties seeking 

the same television facilities which the original licensee had 

enjoyed in view of its earlier application's hearing status. 

The policy question there involved -- precedence among com- 

peting applicants -- is obviously entirely different from that 

involved here -- the most expeditious resolution of a long- 

standing allocation problem." (pp. 53-55). 

ABC attempts to distinguish the Commission's previous refusal 
to dismiss KOB's pending applications at the time KOB was transferred 
to Time, Incorporated and Wayne Coy and its similar refusal in the 
Independent Broadcasting case, supra, from the instant case on the 
grounds that the hearing on KOB's applications has not been confined 
to engineering matters but also includes program issues. ABC's 
statement that the instant hearing includes program issues is highly 
misleading in this context. Contrary to the implication of ABC's argu- 


334 ment, there are no issues concerning the proposed future pro- 
gramming of KOB. The only issue in Docket Nos. 6584-6585 involving 
programming is Issue No. 17 which, as set forth by the Commission's 
Order designating the issues, is as follows: - 


"17. To determine the nature and character of program 
service now being rendered by Stations KOB, WABC 
and WBZ." 

It was recognized and stipulated by the parties to this hearing, 
including ABC, that evidence satisfying this issue would be met by pro- 
gram showings of the parties for the composite week for the year 1955.2/ 
This evidence concerning 1955 programming obviously will not be chan- 
ged by the fact that KOB has been transferred to KSTP, Inc. All of the 
parties to the stipulation recognized that by the time the record reaches 
the Commission for decision, there will be some changes in the pro- 
gramming as indicated by the 1955 composite week. Indeed, at the time 


B/ T. 1992, Docket Nos. 6564-6585. 





93 
of the stipulation in October 1956, some such program changes had al- 
ready been put into operation by WABC, WBZ and KOB. It was recog- 
nized by the parties, however, that it was essential to establish a cut- 
off date of 1955 for program showings, since otherwise, constant changes 
would be required right up to the date of any Commission final decision. 
Since it was explicitly stipulated by ABC and KOB that program showings 
for the year 1955 would satisfy the Commission's Issue No. 17, it is 
obvious that no further hearing on the matter of programming will be 
required if KOB is transferred to KSTP, Inc. | 

335 There being no issue involving the proposed or future program- 





ming of KOB if its applications for permanent license on 770 ke are 
granted, it is clear that ABC’s allegation that KOB's applications would 
have to be amended to reflect program changes in the event '/KOB is trans- 
ferred to KSTP, Inc. and that a further hearing would be required on 
program issues involved in the hearing is incorrect. As we noted above, 
both KOB and ABC have already changed their programming in varying 
degrees from that shown in the 1955 composite week which was stipula- 
ted in the record. It may be assumed that further changes will be made 
by both KOB and ABC, whether KOB remains under its present owner- 
ship or is transferred to KSTP, Inc. Obviously, therefore, any changes 
in KOB programming that KSTP, Inc. might conceivably inaugurate 
would have no more bearing upon the hearing than if KOB remained: , 
under its present ownership and such changes were put into effect. The 








parties, in stipulating the 1955 composite week as a cut-off, recognized 

that such changes would occur in any event. x | 
The Commission has long recognized that the solution of the KOB 

problem is fundamentally an allocation problem involving engineering 


rather than programming considerations. The Commission had before 


T. 1 -1892, Docket Nos. -6585. 


7/ It might further be noted that KOB's stock is being acquired by 

ESTP, Inc. The transfer-of control of KOB obviously will not relieve 

KOB of any program commitments it may have made in its applications 

or during the course of the hearing, since it will be as bound after the 

transfer of control by its representations as it was at the time such 

a ere were originally made. Cf. Times-World Corp., 11 RR 
? . | 





| 
| 
| 
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it several procedural routes by which it might have reached a solution 
of this allocation problem. One of these routes was to make an allo- 
cation in the clear channel rule making proceeding. The other was to 
act upon KOB's applications for a breakdown of the frequency; and a 
permanent license on 770 kc. To date the Commission has chosen to 
336 follow the latter procedure. The choice of that alternative, how- 
ever, does not negate the fact that the solution of the KOB problem is 
fundamentally an engineering allocation problem within the scope of the 
Independent Broadcasting case, supra. 
Cc: The Refusal of the Commission to Attach 
Conditions No. 1 and No. 2 Requested by 
ABC Does Not Constitute Error. 
As we pointed out above in connection with ABC's lack of stand- 
ing to protest, the refusal of the Commission to attach Conditions No. 1 
and No. 2 requested by ABC cannot constitute error since these con- 
ditions apply automatically as a matter of law, whether or not they have 


been articulated as conditions by the Co Beeston 
337 D. ABC's Allegations of Fact are Addressed to Matters 
And Issues Involved in KOB's Applications for Per- 
manent License on 770 kc and Not to Matters Involved 
in the Instant Transfer of Control. 
ABC's allegations of fact in its protest are addressed almost 
entirely to the merits of KOB's applications for permanent license on 


770 kc which are pending in another proceeding. ABC ignores the 
8/ As we have further stated in this connection, however, if it 


Will avoid needless controversy, both the transferor and the trans- 
feree are willing to accept as a condition of grant that the transfer 
of control is subject to any action which the Commission may legally 
be required to adopt to carry out the mandates and directives of the 
United States Court of Appeals for the District of Columbia Circuit 
in Case Nos. 10496, 10570 and 12883, and that the transferee will 
cause KOB to carry out the commitments heretofore made by KOB 
with a view to complying with the Court's Ongar. of September 27, 1956, 
subject, of course, to the right to submit to the alternative which would 
flow from any failure to carry out such commitment as provided in the 
Commission's Order of November 26, 1956. 
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governing principle in the Commission's Order of May 28, 1952, wherein 
it denied ABC's request to dismiss KOB's pending applications at the 
time the control of KOB was transferred from Mr. Pepperday to Time, 
Incorporated and Wayne Coy. At that time the Commission made clear 
that consideration of a transfer application is not the appropriate pro- 
ceeding for ABC to request a dismissal or consideration of KOB's 
pending applications in another proceeding. ABC should not be permitted 
to confuse the issues in a transfer of control proceeding by requesting, 
in the guise of a condition upon such transfer of control, a premature 
consideration of issues in the application proceeding in which not only 
KOB, but numerous other parties, are involved. Sound administrative 
practice dictates that if ABC has any arguments to make concerning the 
validity or merits of KOB's pending applications for permanent license, 
it should make such arguments in the proceeding in which such appli- 
cations are pending and not in a collateral proceeding involving a trans- 





fer of control. | 
It should be further emphasized that practically every allegation 
of fact and argument of ABC directed to KOB's pending applications, to 
wit, that KOB was not "shoved around” at the time of the NARBA shifts; 
that KOB has no "special equities" in 770 kc; that processing its appli- 
338 cations give it unwarranted "special treatment" etc. , have pre- 
viously been advanced by ABC in the application proceeding and before 
the Courts. The Commission consistently over the years in numerous 
opinions and orders has found that these allegations of fact did not con- 
stitute grounds for dismissing the KOB applications. Similarly, these 
same allegations of fact have been made to the United States Court of 
Appeals for the District of Columbia Circuit and the Court has refused 
to find the Commission in error for not dismissing KOB's applications 
on the grounds so advanced by ABC. Thus, the Commission has con- 
sistently refused ABC's request to summarily return KOB to 1030 ke, 
and its refusal has been upheld by the Court of Appeals. The Commis- 
sion and the Court have consistently rejected ABC's arguments that KOB 
has no equities as a clear channel station. In the final analysis, the 
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Commission has recognized that the KOB problem is not one involving 
the private equities of KOB and/or ABC but rather, a problem involving 
the public equities or public interest "in assuring adequate radio service 
in the area in which Station KOB operates. 9/ Since these allegations 
have been previously advanced by ABC in the application proceeding and 
in Court and have been consistently rejected, it would appear that the 
doctrine of res adjudicata may apply to preclude ABC from again attemp- 
ting to raise these issues in a collateral proceeding involving a transfer 
of control which has no bearing upon the ultimate merits of KOB's pend- 
ing applications for permanent license on 770 ke. 

339 Furthermore, apart from the doctrine of res adjudicata, it is 
clearly not conducive to sound administrative procedure to permit ABC 
to advance, in a transfer of control proceeding, arguments which are 
directed solely to the merits of KOB's applications for permanent license 
pending in another proceeding. This is particularly true in view of the 
fact that there are numerous other parties involved in the proceeding 
involving KOB's pending applications for permanent license. Argu- 
ments concerning the merits of KOB's applications for permanent 
license are clearly irrelevant to the Commission's determination of 
whether the public interest will be served by the grant of its consent to 
the transfer of control of KOB to KSTP, Inc. This is particularly true, 
since the transfer of control to KSTP, Inc. will not in any way impinge 
upon or adversely affect any rights to a full and fair hearing which ABC 
may now have in the proceeding involving KOB's permanent applications. 

E. Consideration of the KOB Problem Must Be 

Limited Solely to Public Interest Factors. 

In requesting the Commission to condition any grant of the trans- 
fer of control upon a dismissal of KOB's applications for permanent 
license, ABC continues to frame the KOB problem as if it were a private 
contest involving private equities between it and the owners of KOB. 


$/ Memorandum Opinion and Order, November 26, 1956 


(FCC 56-1174). 
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This approach leads ABC into the error of arguing that anyone acquir- 


ing KOB loses any so-called "special equities" of the former owners. 
This narrow approach, however, distorts the KOB problem which, in 
the final analysis, must be resolved on the basis of public interest and 
340 not upon the "special equities" of either KOB, ABC or their 
respective stockholders. The Commission on numerous occasions has 
found that the public interest required the restoration of KOB’s status 
as a Class I clear channel station so that it could render service to a 
large rural area in the Southwest. The Commission has further recog- 
nized that the Southwest area which KOB serves is the only area which 
lost Class I clear channel service as a result of NARBA and that the 
fair and equitable distribution mandate of Section 307(b) dictates a res- 
toration of this clear channel service. Thus, it is the public interest and 
the mandate of Section 307(b) which require the restoration of KOB's 
Class I clear channel status. Obviously, the public interest in the res- 
toration of such service and the mandate of Section 307(b) are equally 
compelling, whether KOB is controlled by one stockholder or another. 
The fundamental objective, which ABC has carefully ignored, is the 
restoration of the only Class I clear channel service available to the 
public in the Southwest which it was deprived of by the fortuitous circum- 
stances arising from NARBA. : 
341 CONCLUSIONS 
ABC's protest does not challenge the qualifications ot the trans- 
feree, KSTP, Inc., to control a broadcast station nor does its protest 
attempt to assert that there are any facts indicating that the transferor, 





Time, Incorporated and Wayne Coy, does not have the unquestioned 
right to make the transfer to KSTP. It is clear, therefore, that ABC 
is not attempting to bring any facts to the Commission's attention which 
have any direct bearing upon the Commission's determination that the 
public interest, convenience and necessity will be served “4 the grant 
of the transfer here involved. 
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What ABC has done in its protest is to request the Commission 


to condition the transfer of control in such a way as to force KOB in- 
voluntarily to dismiss its applications for permanent license which are 
pending in another proceeding. ABC presumably recognizes that under 
the provisions of Section 309(b) of the Communications Act, the Com- 
mission cannot now summarily dismiss KOB's pending applications, but 
must either grant or deny such applications on the basis of the record 
made in the application proceeding. Having failed in its direct attempt 
in the application proceeding to have KOB"s applications dismissed, 
ABC herein attempts to use the procedural device and delays of Section 
309(c) as a blackjack to force KOB to involuntarily dismiss its pending 
applications in a collateral proceeding. 

342 Since, under Section 309(b) of the Act, the Commission cannot 
summarily dismiss KOB's pending applications but must decide the 
issues there involved on the basis of the facts of record, the Commis- 
sion should not by indirection attach a condition to the transfer of con- 
trol which would force KOB to do what the Commission itself cannot do, 
namely, dismiss its! pending applications without a full and complete 
hearing. As the Court of Appeals has stated, an illegal condition such as 
requested by ABC, which would deprive KOB of the 309(b) hearing on its 
applications to which it is entitled, cannot be placed upon an otherwise 
legal grant. 10/ 

Essentially, what ABC is attempting to do here in its protest 
is to argue all of the issues which are before the Commission in the 
proceeding involving KOB's applications for permanent license. What- 
ever merit ABC's arguments may have as they may relate to the appli- 
cation proceeding, it is clear that the transfer of control here involved 
will not in any way impair its rights to make these arguments in the appli- 
cation proceeding. For this reason, even if the facts advanced by ABC 
(and all logical inferences to which they may lead) are accepted, they do 
not establish any grounds for setting aside the grant of the transfer of 
se a eee ETS INCI ERE SLOLIAIEICE Board, 177 F.2d 
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control of KOB. | 

343 WHEREFORE, on the basis of the foregoing premises, it is 
respectfully submitted that the Commission should dismiss the petition 
for reconsideration and dismiss the protest of ABC on the ground that 
ABC has not shown that it is a "party in interest" affected by the trans- 
fer of control of KOB. Alternatively, if the Commission should find 
ABC to be a "party in interest" in this particular proceeding, the Com- 
mission should expeditiously hold an oral argument to detorntine whether, 
even if the facts alleged in the protest were to be proved, the Pees 
presents grounds for setting aside the grant. | 


Respectfully submitted, | 


ALBUQUERQUE BROADC ASTING 
COMPANY | 


By /s/ W. Theodore Pierson 
W. Theodore Pierson | 
Vernon C. Kohlhaas | 
Harold D. Cohen | 
PIERSON, BALL & DOW D 


1007 Ring Building 
Washington 6, D. C. 
Its Attorneys 


KSTP, INC. 


By /s/ Frank U. Fletcher 
Frank U. Fletcher 
SPEARMAN & ROBERSON 
Munsey Building | 
Washington 4, D. C. 

Its Attorneys 





Dated this 19th day of April, 1957. 
344 [Certificate Of Service] 





[Received April 29, 1957, FCC Mail & Files] 
ABC'S REPLY TO KOB'S OPPOSITION | 
The transferee and transferor deny ABC's standing to request 
the relief which it sought in its Protest and Petition for Reconsideration 
filed April 12,1957, objecting to the Commission's action unconditionally 
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approving the transfer of KOB from Wayne Coy and Time, Inc. to KSTP, 
Inc. No court would agree with KOB's contentions. 

WABC, by the terms of its license and the provisions of the Com- 
mission's Rules, is entitled to the unduplicated nighttime use of 770 kc 
(Rule 3. 25(a)). KOB's operation on 770 ke is an encroachment upon 
WABC's status as a Class I-A clear channel station. Such operation 
has deprived WABC of some 23, 000, 000 listeners within its 0.5 mv/m 
contour and untold more within the continental United States (the area 
where its signal is protected against nighttime duplication). That such 
injury is serious is apparent from the decision of the Court of Appeals 
of July 19, 1951 and its subsequent order of September 27, 1957 direct- 
ing the Commission within 60 days to "take effective steps substantially 
to relieve said illegal impingement upon the existing license of Station 
WABC." The present owners have made binding commitments looking 

347 toward minimizing the injuries presently suffered by WABC; the 
proposed purchaser has made no such express commitments. Petitioner 
certainly has standing to insist that fruits of court litigation obtained 
against the present owners should not be lost by an unconditional trans- 
fer of KOB to a new owner. 

By the terms of the sales agreement the present owners are 
seeking to convey “operating rights" in 770 kc to KSTP, Inc. KOB no 
longer has an SSA on 770 kc; it has no license on 770 kc; we know not 
by what authority it/is currently operating on 770 kc, particularly under 
a statute which forbids unlicensed utilization of spectrum space in the 
broadcast band. The contract fails to divulge what portion of the pur- 
chase price is attributable to KOB's current operations on 770 kc. The 
fact that the sellers and the purchaser are opposing the relief sought by 
ABC indicates that some value has been placed on KOB's current opera- 
tion on 770 kc. It is ABC's position that KOB has no legal rights on 770 
kc, that WAEBC is the sole station under the Commission's rules legally 
authorized to operate on 770 kc, and that a conveyance (for value) by the 
present owners to the proposed purchaser of rights on 770 kc are in 
derogation of WABC's exclusive nighttime rights on 770 kc. It has 
standing to assert those rights, under Section 309(c) and Section 405 of 
the Act. 
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The decision by the present owners of KOB to dispose of their 

interest in Albuquerque Broadcasting Company carries with it 
certain legal consequences. It is ABC's position, before consent is 
granted to the transfer, that the Commission is obligated to make it 
clear that KSTP, Inc. cannot succeed to Pepperday's position as an 
applicant for 770 kc. WABC has standing to see that the normal legal 
consequences of a transfer are recognized and respected. Action by 
the Commission which deprives WABC of the normal consquences of 
such a transfer is prejudicial to ABC and gives it standing to insist 
that the requested transfer be consummated in recognition of such rights. 
Unless those rights are recognized before the transfer is consummated 
and as a condition precedent to its consummation, WABC will be injured 
because it will lose rights which it should be permitted to assert against 
a "newcomer" -- namely, that the Pepperday applications cannot be 
assigned and that KSTP, Inc. (in view of the 1946 policy ronouncements) 


cannot prosecute a "new" application for a breakdown of a Class I-A 
| 





channel. 
Because of the impact which an unconditional grant of consent 
will have on WABC's efforts to protect its Class I-A status on 770 ke, 
ABC has standing to insist that rules and policies of the Commission be 
fully observed and impartially applied. To allow the transfer to be con- 
summated by KSTP, Inc. on the assumption that it can step into Pepper- 
day's shoes, when no such right should be transmitted by the 1952 pur- 
349 chasers to the 1957 purchaser, will further injure ABC by making 
it necessary to amend the 1944 applications to reflect new owners, new 
officers, new directors, and new programming, to reopen that record 
to reflect such changes and to permit cross-examination thereon, and 
thus delay the shift of KOB from 770 kc to a different frequency. If 
the action which ABC seeks were granted, such shift would become neces- 
sary forthwith. WABC is thus prejudiced, and has standing to object to 
the Commission's failure to attach conditions which would promptly re- 





lieve the present "illegal impingement" on WABC's license on 770 ke. 
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Respectfully submitted, 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


By Omar F. Elder, Jr. 
7 West 66th Street 
New York 23, New York 


James A. McKenna, Jr. 
Vernon L. inson 
cKenna & Wilkinson 


1735 DeSales Street, N. W. 
Washington 6, D. C. 


Its Attorneys 


April 26, 1957 
350 [Certificate Of Service] 


351 MEMORANDUM OPINION AND ORDER 


By the Commission: (Commissioner Bartley concurring in the result 
but dissenting to the amendment of the grant by 
the insertion of stated conditions; Commissioners 
Lee and Mack not participating. ) 


1. The Commission has before it for consideration (a) a "Protest 
and Petition for Reconsideration" filed April 12,1957, pursuant to Sections 
309(c) and 405 of the Communications Act of 1934, as amended, by Ameri- 
can Broadcasting-Paramount Theatres, Inc. (hereinafter called "ABC"), 
directed against the Commission's action of March 13, 1957, granting 
without hearing the above-entitled application; (b) a "Joint Opposition of 
Albuquerque Broadcasting Company and KSTP, Inc. to Protest and Peti- 
tion for Reconsideration. .." filed April 19, 1957; and (c) "ABC's Reply 
to KOB's Opposition” filed April 26, 1957. 

2. Station KOB is regularly licensed on the frequency 1030 kc, 
with 10 kw power, unlimited time. In October, 1941, KOB was operating 
on its assigned frequency, but under a special service authorization 
permitting the use of increased power. On October 14, 1941, the Com- 
mission, on its own motion, granted KOB a six-month special service 
authorization to operate on 770 kilocycles. The background and reasons 





| 


63 
for that action are described in detail in our Memorandum Opinions of 
December 14, 1949 and September 30, 1952 (5 Pike & Fischer RR 1117 
and 8 Pike & Fischer RR 346, respectively), and will not be repeated 


here. The special service authorization for KOB was renewed from 


| 
j 


time to time. On February 3, 1944, Albuquerque Broadcasting Company 
filed applications for modification of construction permit to’ specify 
operation on 770 kilocycles with 50, 000 watts power, day and night, 
non-directional (File No. BMP-1738, Docket No. 6584) and for license 
to cover said construction permit (File No. BL-1799, Docket No. 6585), 
which applications were thereafter designated for hearing. Station WJZ, 





New York, a station regularly licensed to operate on 770 Ke, was sub- 
352 sequently made a party to the proceedings, and its successors 
have continued to be parties thereto until the present date. Ly 

3. On February 1, 1946, the Commission issued an order for the 

dismissal of all pending applications for full time operation on Class I-A 





frequencies, pending a decision in the "Clear Channel" proceedings. The 
order explained that such applications involved "direct conflicts” with the 
Commission's Rules, in that they sought "duplicate night time operation 
on channels reserved for the exclusive use of one station only.” Subse- 
quent to the issuance of this order, WJZ filed a petition which urged dis- 
missal of the KOB applications for regular use of 770 kc. In its order of 
August 9, 1946, denying the WJZ petition, the Commission explained that 


the frequencies 770 kc and 1030 ke involved an anomalous situation stem- 


ming from the unresolved question of KOB's proper channel assignment 

as a result of the 1941 NARBA. Therefore, the Commission announced it 
would not dismiss the KOB applications, but that theyandall other appli- 
cations for operation on either 770 kc or 1030 kc would be put in the pending 
files to await a decision in the "Clear Channel" proceedings. A hearing in 





1/ WJZ was then licensed to the National Broadcasting Company. On 
January 2, 1945, the station license was assigned to American Broadcast- 
ing Company, and on February 9, 1953, there was a further, assignment of 
license to American Broadcasting-Paramount Theatres, Inc., the present 
licensee. On March 1, 1953, the call letters of WJZ were changed to 
WABC. | 
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the proceedings was conducted over the pefiod January 14, 1946, to 
October 31, 1947, but no final decision has been issued. 

4. On August 23,1949, ABC moved to deny an application for 
further extension of KOB's special service authorization (SSA) for 770 
ke. This motion was denied by the Commission on September 14, 1949, 
and on February 23, 1950, the Commission denied a similar motion 
directed against the next application of KOB for a further extension of 
its SSA. ABC appealed from these denials of its motions to the Court 
of Appeals for the District of Columbia Circuit. On July 19, 1951, tmt 
court reversed the orders of the Commission and remanded the case to 
the Commission for further proceedings not inconsistent with the court's 
opinion. American Broadcasting Company, Inc. v. Federal Communi- 
cations Commission, 191 F. 2d 492, 7 Pike & Fischer RR 2033. 

5. On April 21, 1952, while the Commission was studying pro- 
posals for further proceedings in this case in the light of the court's 
decision, an application (BTC-1300) was filed for Commission consent to 
the transfer of control of Albuquerque Broadcasting Company, licensee 
of Station KOB, from T. M. Pepperday, who then owned 100% of the stock 
of the company, to Time, Incorporated and Wayne Coy. ABC fileda 
petition in connection with the Pepperday transfer, requesting that (1) 

353 the Commission dismiss the pending applications (BMP-1738 and 
BL-1799) of KOB for regular use of 770 kc; that (2) in the event the Com- 
mission should grant the transfer application, it should be made subject 
to any action the Commission had taken or would take with respect to 
carrying out the mandate of the Court of Appeals, previously referred to; 
that (3) the mandate of the aforesaid Court be carried out prior to Com- 
mission action on the Pepperday transfer application; and that (4) the 
SSA for KOB's operation on 770 kc be rescinded, and KOB directed to 
return at once to operation on 1030 kc. By Memorandum Opinion and 
Order released May 29, 1952, the Commission granted the transfer 
application (BTC-1300) and denied all of ABC's requests except number 
(2), supra. With respect thereto, the Commission observed that the 
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requested condition would not, as a matter of law, create a situation 
different from that obtained if the condition were not added, but that the 
condition was being attached to the grant in the interest of dissipating 
confusion in the minds of the parties. With respect to the condition re- 
quested by ABC concerning dismissal of KOB's applications for a CP 


| 
| 


and license on 770 kc, the Commission stated that since it was not ina 
position to know whether the transfer would be consummated, the ques- 
tion of whether KOB's applications should be dismissed was not properly 
before it at that time. 7 





"since, as a matter of law, we cannot say that the corporate 
licensee is ‘now owned by new parties.' We therefore must 
deny that portion of the petition seeking dismissal of the pend- 
ing Albuquerque applications, and we do so without passing 
upon whether, in the event the transfer is consummated, those 
applications would be dismissed by us." (7 Pike & Fischer 
RR 1187) 


6. When the Pepperday transfer was consummated, KOB sought 


to amend its applications for a construction permit and license to reflect 
the new owners and ABC opposed, filing, on June 17, 1952, a second peti- 
tion seeking dismissal of the applications. Its position then (as it is now) 
was that applications cannot be assigned or transferred; that stock trans- 
ferees of existing corporate licensees cannot acquire any procedural or 
substantive rights which the licensee may enjoy by reason of previously 
filed applications; and that the new transferees should be required to 

file anew. KOB replied that the issues upon which the applications were 
heard were exclusively of an engineering character and did not include 
issues with respect to the legal,financial, technical, or other qualifi- 
cations of KOB, and that ABC did not attack the qualifications of KOB 
under the new ownership and did not contend that it was entitled to a 
hearing with those qualifications in issue. In its Memorandum Opinion 
and Order of October 1, 1952 rejecting the ABC petition (8 Pike & 
Fischer RR 346), the Commission stated, in part: | 
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"A substantially identical situation was recently considered 

by the Commission in the case of Independent Broadcasting 

Company (KIOA), Des Moines, Iowa, Docket No. 9338, 6 

RR 1390. In that case we held that a change in ownership of 

a licensee and applicant did not require the dismissal of an 

application which had been heard upon engineering issues only. 

We, here, reaffirm that holding." 

7. In the same Opinion, the Commission indicated that it had 
reconsidered its decision to retain the KOB license and construction 
permit applications in the pending file until final disposition of the 
"Clear Channel” proceedings, and that, in light of the opinion of the 
Court of Appeals, previously referred to, and in view of the special 


circumstances surrounding this case, the applications would be re- 
moved from the pending file for consideration and adoption of a Proposed 
Decision. By Memorandum Opinion and Order, dated May 26, 1955, the 
case was designated for further hearing (12 Pike & Fischer RR 583). 


The further hearing held pursuant to this order took place in 1956 and 
the record thereon was closed December 10, 1956. The matter is now 
awaiting Initial Decision of the Hearing Examiner. 

8. On September 27, 1956, pursuant to an appeal taken by ABC, 
the United.States Court of Appeals for the District of Columbia Circuit 
ordered the Commission to take steps to substantially eliminate the 
"illegal impingement” which KOB's operation on 770 ke under special 
service authorizations, 25 kw-50 kw LS, has caused to Station WABC 
since 1941. (14 Pike & Fischer RR 2020.) Following this Court man- 
date, the Commission by letter of November 8, 1956, directed KOB to 
submit a plan for nighttime directional operation on 770 kc, so as to 
afford protection to the service area of WABC during nighttime hours. 
Pursuant thereto, on November 19, 1956, KOB submitted a plan for a 
two-element directional operation on 770 kc, and the Commission there- 
after directed KOB to construct the array and to be prepared to operate 
therewith by March 26, 1957, or cease nighttime operation entirely. The 
latter date was extended to April 25, 1957. On April 15, 1957 KOB 
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submitted a proof of performance of its proposed directional array and 
afterwards determined that directional operation nighttime with such 
array would be satisfactory. KOB was directed by telegram of April 22, 
1957 to commence nighttime operation in accordance therewith. By 
letter of April 26,1957, KOB was instructed to operate with the direc- 
tional antenna system adjusted and maintained in accordance with 


“temporary” specifications pending further Commission action and was 
requested to check periodically the field intensity values at each of the 
nighttime monitoring points and to submit performance information to the 





Commission within a reasonable time after 30 days. 
9. The above-entitled transfer application was filed) February 8, 
1957. Prior to Commission action thereon, ABC filed pleadings in which 
it requested that if the Commission should grant the application, the three 
following conditions be attached to the grant: | 
"4. The aforesaid transfer application is hereby granted on the 
condition that such grant is subject to any action which the Commission 
may take to carry out the mandates and directives of the United States 
355 Court of Appeals for the District of Columbia Circuit in Case 
Nos. 10496, 10570, and 12883. 
"2. The aforesaid transfer application is hereby granted on the 


| 


condition that the transferee expressly agrees to carry out commit- 
ments heretofore made by Albuquerque Broadcasting Company with a 
view to complying with the Court's Order of September 27, 1956 in Case 
No. 12883. | 
"3. The aforesaid transfer application is granted on the con- 





dition that if the transfer is consummated Albuquerque Broadcasting 
Company shall forthwith dismiss its pending applications for a 'break- 
down' of 770 ke and for a regular ‘license’ on that frequency (Dockets 
6584 and 6585)." | 
The Commission granted the transfer application on March 13, 1957, 
without the conditions requested by ABC, explaining by letter to ABC 
that the first two conditions were being rejected because they were un- 
necessary, while the third condition was rejected because it related to 
matters presently in hearing status in Dockets 6584-5, and that such 


i 
| 
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matters could only be decided on the basis of the pleadings and record 


therein. 

10. In its protest, ABC alleges, in substance, that unless the 
first two conditions are attached to the grant, a new owner might well be 
in a position to advance objections to the return of KOB to 1030 ke [the 
frequency on which it holds a regular license] which Time, Inc. and Wayne 


Coy are estopped to make; that since a programming issue has been in- 
cluded in the hearing on KOB's applications in Dockets 6584-5, such 
applications have become non-transferrable and ABC's third condition 
is needed to foreclose the transferees from attempting to step into the 
shoes of the original applicant and prosecute the applications; that the 
failure of the Commission to grant ABC's request for the conditions was 
highly prejudicial to ABC's rights on 770 kc; and that by virtue of its 
license and of Section 3.25 of the Commission's Rules permitting full 
time operation of but one station on 770 kc ABC is therefore a "person 
aggrieved" or "party in interest" to the action here complained of. 

11. The protestant further alleges, in substance, that the Com- 
mission erred in failing to attach the requested conditions at this juncture 
in that KOB was not mistreated at the time of the NARBA shifts, and thus 
is not entitled to "special consideration;" that to permit KSTP, Inc., to 
step into Pepperday's shoes would be to accord to the new owner rights 
uniformly denied since February, 1946, to other newcomers on Class I-A 
channels; that the Communications Act makes no provision for the trans- 
fer to new purchasers of ungranted applications, as distinguished from 
licenses and construction permits; that to accord KSTP, Inc., "grand- 
father rights" in Pepperday's applications would result in costly and time- 
consuming litigation; and that the conditions requested should be included 
at this juncture rather than after the transfer is consummated, in order 
to avoid any misconception at a later date. In view of the foregoing, ABC 

356 asks that the Commission reconsider its grant of the above-entitled 
application and attach the requested conditions, or, if the Commission is 
unwilling to grant that relief, that the application be designated for hearing 
on issues related to the arguments advanced in the protest, and that the 
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effective date of the Commission's grant of the application be postponed 
until the final decision on said matter. | 

12. In their Opposition, KOB and KSTP, Inc., claim, in sub- 
stance, that ABC is not a "party in interest” within the meaning of Sec- 
tion 309(c) and that the protest does not "even attempt to allege that the 
proposed transfer itself would not be in the public interest” insofar as 





the qualifications of either the transferor or transferee are concerned; 
that, rather, it presents a slanted version of the history of the KOB pro- 
blem while asserting that if the transfer is approved, the Commission 
should attach certain conditions to it. The applicants contend that ABC 
has not specifically alleged any facts which show that its interests have 
been adversely affected by the Commission's action on the transfer appli- 
cation; that ABC has not alleged, either directly or indirectly, that it 
will suffer any "economic injury" or any "electrical interference” as a 
result of the grant; that to establish standing on grounds other than those 
two, it must establish that it has "at least a tangible, substantial and 
particular interest in the subject matter of the Commission action;" that 
it must establish that that action will adversely affect or injure such 
interest; that ABC has failed to meet these "essential criteria; that ABC's 
argument with respect to the condition that KOB's pending 1944 applications 
for permanent license on 770 kc be dismissed is based on an argument 
previously advanced and rejected by the Commission, namely, that when 
control of a corporation is transferred, all pending applications of such 
corporation for construction permits or licenses must be dismissed; that 
the Communications Act does not preclude the transfer of “"ungranted"” 
applications, that this matter was passed upon by the Commission in its 
Memorandum Opinion and Order of September 30, 1952 a and that the 
U.S. Court of Appeals for the District of Columbia Circuit, in American 
Broadcasting-Paramount Theatres, Inc. v. FCC, No. 12883, rejected 
ABC's argument "sub silentio", for in spite of it, the Court "explicitly 
27 By that Order the Commission granted a KOB Petition for leave to 


amend its application so as to show the transfer of control from Mr. 
Pepperday to Time, Incorporated and Wayne Coy. 
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stated that its order to the Commission to take steps in the interim to 
substantially reduce any interference to Station WABC caused by KOB 
was made without prejudice to the Commission's authority to decision 
in the pending proceeding on KOB's application for permanent license 
on 770 ke which had been transferred at the time of the acquisition of 
KOB by Time, Incorporated and Wayne Coy from Mr. Pepperday.” 
13. The Opposition further contends that even assuming arguendo 
that "applications" cannot be transferred, it is clear that any legal 
right ABC may now possess to have KOB's applications in another pro- 
ceeding dismissed has not been impaired or adversely affected by the 
357 Commission's action consenting to the transfer; that the transfer is 
the very foundation upon which ABC builds that alleged right; since, if 
the transfer does not take place,ABC has no argument for dismissal, and 
only if it does will ABC have any basis for its claim; that since the effect 
of the Commission's transfer action upon ABC, "if there is any effect at 
all, " can only be beneficial to ABC's position in the 770 kc case, ABC 
obviously cannot claim an adverse effect from the transfer action; that 
the Commission's instant refusal to attach the condition "does not con- 
stitute a final determination" of any rights to which ABC may be entitled 
in connection with a dismissal; that ABC may move for it in the appropri- 
ate application proceeding, on the grounds that applications cannot be 
transferred, but "it cannot so move until and unless the stock of KOB is 
transferred;" that the courts have consistently refused to accept an ar- 


gument that a party may be prejudiced because Commission action in one 
proceeding may conceivably result in bias or prejudgment of an issue in 


another proceeding; that the first two requested conditions are "patently 
frivolous” since the court proceedings in question involve KOB as a cor- 
poration, the commitments to have a directionalized operation were made 
by KOB as a corporation, and the fact the transferors will transfer their 
stock to KS TP, Inc., does not, as a matter of law, relieve KOB of any 
court orders or commitments made to the Commission, since it is the 
corporate entity, and not its present or future stockholders, that is bound 
thereby; that KOB is ready to go forward with its commitment to operate 
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directionally "as soon as the proof of performance is approved by the 
Commission;" and that ABC alleges ho other factual situation which es- 
tablishes that the transfer grant "will result ina change which will ad- 
versely affect or deprive it of any rights or cause any injury to any legally 


| 
| 
| 
| 


recognizable interests it had prior to such Commission cConsen wr 

14. The Opposition further states that even if ABC were a a “party in 
interest” and even if the facts alleged in its protest were to be proved, 
the protest presents no grounds for setting aside the grant; that the Com- 
mission had already found that KOB is not being accorded "special treat- 
ment” because of not being required to dismiss the 770 kc applications; 





that there are no issues in the hearing on those applications concerning 
the "proposed future programming of KOB;" that it was recognized and 
stipulated by the parties to the hearing (including ABC) that evidence 
satisfying the so-called program issue would be met by program showings 
of the parties (KOB, WABC and WBZ) "for the composite week for the 
year 1955," which evidence will "obviously not be changed by the instant 
transfer" since KOB will be as bound after the transfer by any program 
representations as it was at the time they were originally made; that the 
solution of the KOB problem remains fundamentally an engineering pro- 
blem; that ABC's allegations of fact are addressed to the merits of KOB's 
applications for a permanent license on 770 kc, involving other parties, 





and not to matters involved in the instant transfer--a different proceed- 
ing; that, in requesting the third condition, ABC continues to frame the 
KOB problem as if it were a private contest involving private equities 
when the determinative factor must be the public interest; that ABC, 
having failed in its direct attempt in the application proceeding to have 
KOB's applications dismissed, "attempts to use the procedural device 
358 and delay of 309(c) as a blackjack to force KOB to involuntarily 
dismiss its pending applications in a collateral proceeding;" and that an 
illegal condition such as requested by ABC, which would deprive KOB of 
the 309(b) hearing on its applications to which it is entitled, cannot be 
placed upon an otherwise legal grant. The Opposition proposes, however, 
that if it will avoid needless controversy, both the transferor and trans- 
feree are willing to accept as conditions of the grant those similar to the 








| 
| 
| 
| 
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requested conditions (1) and (2). 

15. In its Reply, ABC reiterates its contentions including the 
one that it is entitled to unduplicated nighttime use of 770 kc (under Rule 
3. 25a) and further alleges that KOB's operation has deprived WABC of 
some 23, 000, 000 listeners; that the transferee has made no commit- 
ments looking toward minimizing the injuries presently suffered by 
WABC; that ABC has standing to assert its sole legal right to 770 kc; 
that WABC will be injured because it will lose rights which it should be 
permitted to assert against a "newcomer" --namely, that the Pepperday 
application cannot be assigned and that transferee "in view of the 1946 
policy pronouncement” cannot prosecute a "new" application for a break- 
down for a Class I-A Channel and that to allow the transfer "will further 
injure" ABC by making it necessary to reopen the record to amend the 
1944 applications to reflect new owners, officers, directors, and programs 
and thus "delay the shift of KOB from 770 kc to a different frequency.” 

16. Section 309(c) sets out two requirements which must be met 
by a protestant. The protestant must (1) allege in his protest such facts 
as will show him to be a "party in interest” and (2) must "specify with 
particularity the facts relied upon ... as showing that the grant was im- 
properly made or would otherwise not be in the public interest." Section 


405 provides that after a decision or order has been made by the Com- 


mission in any proceeding, any party thereto, or any other “person 
aggrieved or whose interests are adversely affected thereby" may petition 
for a rehearing; and "it shall be lawful for the Commission, in its dis- 
cretion, to grant such a rehearing if sufficient reason therefor be made 
to appear." We believe that ABC has failed to satisfy the requirements 

of either section. The protest contains no allegation or showing that 
economic injury to the petitioner will result from the instant grant; 

there is no showing that the grant will cause or result in any electrical 
interference since there has been no showing that conditions with respect 
thereto will be affected by the change in ownership of the corporation; nor 
is there any showing of any other possible aggrievement or adverse effect 
upon ABC from the grant of the transfer application. Indeed, if ABC is 
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correct that KOB has less right to operate on 770 ke under its new 
ownership, a matter on which we express no judgment here, ABC can 
only be benefitted by the change in ownership of KOB. Accordingly, we 

find that the petitioner has failed to establish standing as a "party in 
interest” under Section 309(c) or as a "person aggrieved or whose 
interests are adversely affected" under Section 405 of the Communications 
Act of 1934, as amended. | 
359 17. Although we are unable to find that the petitioner has stand- 
ing we have given consideration to the conditions requested by the peti- 
tioner and to the expressed willingness of the transferor and transferee _ 
in regard to having the transfer subject to conditions (1) and (2). As 
stated above, our letter of March 13, 1957 notified ABC that we were of the 
view that no necessity existed for attaching either of those conditions to 
the grant since "the transfer of control of a licensee corporation cannot in 





anyway affect the action the Commission may take to carry out the man- 
dates of the Court, nor can it countermand the effectiveness of the Com--. 
mission's Memorandum Opinion and Order of November 26,1956, directing 
KOB to either substantially protect the nighttime operation of WAEC or 
discontinue nighttime operation on 770 kc." We further stated therein 

that we did not believe that it would be appropriate to preclude the trans- 





ferre, upon consummation of the transfer, from ceasing nighttime opera- 





tion on 770 kc "rather than completing the directional array the previous 
owners had been authorized to put into operation." We have not changed 
our view in these respects. Nevertheless, in light of the above- -mentioned 
express willingness of the parties to the transfer application to accept the 
first two conditions, and in view of the fact that the attachment of con- 
ditions of that nature, however superfluous in legal effect, may help to 
clarify the rights and obligations of the parties involved, we are attach- 
ing two conditions to our grant of March 13, 1957. | 
18. With respect to the third condition,-i.e., that KOB be re- 
quired to dismiss its pending applications for 770 kc, we are of the 


view that this request clearly has no bearing on the public interest ina 


grant of the transfer application, and that it is a matter which can be 
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properly raised by ABC only in the 770 kc hearing. 

19. ACCORDINGLY, IT IS ORDERED, That the grant of the 
above-entitled application is hereby amended by the attachmentto it of 
the following conditions: 

(1) That such grant is subject to any action which the Com- 
mission may legally be required to take to carry out the mandates and 
directives of the United States Court of Appeals for the District of 
Columbia Circuit in Case Nos. 10496, 10570 and 12883; and 

(2) That such grant is subject to the condition that the trans- 
feree will cause Albuquerque Broadcasting Company to carry out the 
commitments heretofore made by said company with a view toward 
complying with the said Court's Order of September 27, 1956 in Case 
No. 12883, provided, the transferee may in the alternative, cause 
Albuquerque Broadcasting to cease all nighttime operation on 770 kc 
as provided in the Commission's Order of November 26, 1956. 

360 20. IT IS FURTHER ORDERED, That the above-described 
Protest and Petition of American Broadcasting-Paramount Theatres, 
Inc., is DISMISSED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: May 8, 1957 
Released: May 13, 1957 


[Filed August 15, 1957] 
STIPULATION 
1. Counsel for Appellant, Appellee, and Intervenors hereby 
stipulate (with the exceptions noted in Par. II) that the following are the 
issues presented in this case, it being agreed and understood that the 
parties do not concede the correctness of any factual premises implicit 
in the formulation of the questions: 
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1. Whether appellant, as licensee of Station WABC, New 
York City, the only station duly and regularly authorized by 
the terms of its license and by the Commission's Rules to 





operate unlimited time on 770 kc, has standing to protest 

and to request reconsideration of the Commission action 
permitting control of Albuquerque Broadcasting Company, 
operator of Station KOB, Albuquerque, New Mexico to be 
transferred to a new owner without attaching thereto a 
condition that pending applications by KOB for a breakdown 

of 770 kc be dismissed which condition (in appellant's view) 
would have required KOB to discontinue its current operations 
on 770 ke. | 
2. Whether the Commission's action dismissing appellant's 
protest for lack of standing, without a hearing or oral argu- 
ment thereon, and its refusal to suspend the effective date of 
its protested action, contravenes the requirements of Section 
309(c) of the Communications Act. | 
3. Whether the refusal of the Commission to cont its 
consent to the transfer on condition that the licensee of KOB 





(prior to the consummation of the transfer) dismiss its appli- 

cations for a breakdown of 770 ke was contrary to law. 

Il. Appellee and Intervenors do not believe that the second part 
of issue 2 (i.e., the propriety of the Commission's refusal to suspend 
the effective date of its protested action) or Issue 3 is properly before 
this Court, and reserves the right to so argue. | 

UI. Counsel for Appellant, Appellee and Intervenors further 


: 
That appellant will serve and file their briefs on or before 


stipulate: 


September 26, 1957, that appellee and intervenors will serve 
and file their briefs on or before October 28, 1957 ; that appel- 
lant will serve and file its reply brief, if any, and the printed 
joint appendix on or before November 9, 1957. References 


to the record appearing in the various briefs of the parties 
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shall be to the page numbers in the original record certified 
to this Court, and in the printing of the joint appendix, there 
will be set forth, in addition to the consecutive numbering of 
the pages of the joint appendix, the original record page 
numbers in bold type and indented in a manner which will 
render it convenient for the Court to locate the pages re- 
ferred to in the briefs. 

Respectfully submitted, 


/s/ Richard A. Solomon 

Assistant General Counsel 

Federal Communications Commission 
Counsel for Appellee 


/s/ Frank U. Fletcher 
Counsel for KSTP, Inc., 
Intervenor 


/s/ Harold D. Cohen 

Counsel for Albuquerque Broadcasting 
Company (NSL), Time, Incorporated, 
and Wayne Coy, Intervenor 


/s/ Vernon L. Wilkinson 
Counsel for American Broadcasting- 
Paramount Theatres, Inc., Appellant 


August 13, 1957 


[Filed June 12, 1957] 


NOTICE OF APPEAL 
and 
STATEMENT OF REASONS THEREFOR 


I. Notice of Appeal 
1. American Broadcasting-Paramount Theatres, Inc. (ABC), 
a New York corporation and the licensee of Station WABC, New York, 
New York (770 kc, 50 kw, U), hereby gives notice of appeal (1) from 
the action of the Federal Communications Commission announced 
March 13, 1957, unconditionally granting an application (BTC ~2426) 
for its consent to the voluntary transfer of Albuquerque Broadcasting 
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Company (Station KOB, Albuquerque, N.M.) from Time, Incorporated 
and Wayne Coy to KSTP, Inc., and (2) from the Commission's Memoran- 
dum Opinion and Order of May 8, released May 13, 1997, dismissing 


ABC's timely Protest and Petition for Reconsideration of the aforesaid 
| 


action. 
Il. Jurisdictional Statement | 

2. This appeal is taken pursuant to Section 402(b)(6) of 
the Communications Act of 1934 as amended (47 U.S.C. Sec. 402 (b)(6), 
Section 10 of the Administrative Procedure Act (5 U.S.C. Sec. 1009), 
and Rule 37 of the Rules of this Court. Station WABC is the only 
station duly and regularly authorized to operate nighttime on 770 ke, 
a U.S. Class I-A clear channel, Pursuant to an Order, issued on 
September 29, 1956 (without a hearing and without an application there- 
for), the Commission granted Station KOB "authority" to operate night- 
time on 770 kc pending a final decision in Docket Nos. 6584 and 6585, 
a hearing proceeding currently being conducted by the Commission on 
certain applications filed in 1944 by the then owners of Albuquerque 
Broadcasting Company for a "breakdown" of 770 kc. On the premise 
that the Communications Act makes no provision for the transfer of un- 
granted applications, that new applications fora "breakdown" of Class 
I-A clear channels are foreclosed by policy declarations of the Com- 
mission issued in 1946 (1 RR 53:902), and that the pendency of Docket 
Nos. 6584 and 6585 is no longer a valid ground for continuing KOB on 
770 ke at night, appellant objected to the transfer of Albuquerque Broad- 
casting Company to KSTP, Inc. except on condition that the transferee 
dismiss the proceedings in Dockets 6584 and 6585 and that KOB be 
returned to its regularly licensed frequency of 1030 kc, 10 kw, U, 





thereby eliminating the loss of millions of listeners which WABC has 
suffered while KOB has operated at night on 770 kc. Appellant is thus 
a person aggrieved and whose interests are adversely affected by the 
Commission's failure to attach the aforesaid conditions to its grant of 
the transfer application (within the meaning of said Section 402(b)(6) of 


the Communications Act) and a person suffering legal wrong by the 
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actions here complained of (within the meaning of said Section 10 of the 
Administrative Procedure Act). 


Il. Statement of the Nature of the 
Commission's Proceedings 


3. Appellant is the licensee of standard broadcast station 
WABC (formerly WJZ, New York, N. Y.) operating nondirectionally on 
770 kc with 50 kilowatts power unlimited time. Under the Commission's 
Rules, and in conformity with international treaties (past and proposed), 
the frequency 770 kc is a United States Class I-A clear channel, on 
which only one station can be licensed for unlimited time operation 
(Rule 3.25, 1 RR 53:25). Station WABC, the flagship station for the 
ABC radio network, is one of the country's pioneer stations (1921). It 
has had Class I status since 1928. 

4. In October 1941, without an application therefor and over 
WABC's objections, KOB was granted "special temporary authority” to 
operate unlimited time on 770 kc, pending the taking by the Commission 
of certain skywave measurements -- a program interrupted by Pearl 
Harbor and not thereafter resumed. In 1944 the then owner of Albuquerque 
Broadcasting Company (Pepperday) filed applications for permanent 
operation on 770 kc. A hearing was ordered thereon (Dockets 6584 and 
6585). Notwithstanding the admitted effect which a grant of those appli- 
cations would have on Station WABC and notwithstanding this Court's: 
decision in the KOA case, WABC was not made a party to the hearing. 
WABC was subsequently allowed to intervene. 

5. In 1945 and 1946, on the ground that the policy questions 
involved in applications for a "breakdown" of clear channel frequencies 
could best be ascertained in a rule-making rather than in an ad hoc 
adjudicatory proceeding, the Commission instituted its so-called Clear 
Channel Proceeding and dismissed all applications then pending for a 


"breakdown" of clear channel frequencies -- except the applications of 
KOB, which were placed in the pending file (1 RR 53:902). When it be- 
came apparent that the Clear Channel Proceeding would not be promptly 
resolved, WABC again objected to the continuing operation of KOB on 
770 ke and the resulting loss of some 23 million listeners. Following 
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denial by the Commission of that objection, this Court reversed on the 





ground that the pendency of the Clear Channel Proceeding was not a 
valid excuse for the continuation of KOB on 770 kc. American Broad- 
casting Co. v. Federal Communications Commission, 89 “ D.C. 298, 
191 F.2d 492 (1951). 
6. Some 14 months later (September 30, 1952) over WABC's 
objections, the Commission removed from its pending files, for the 
issuance of a "prompt decision,” the stale record compiled in 1945 in 
Dockets 6584 and 6585. At that point the Commission likewise over- 
ruled a contention by WABC that Time, Incorporated and Wayne Coy 
(who had acquired KOB in June of 1952) could no longer prosecute appli- 
cations filed by Pepperday in 1944 for a "breakdown" of 77 0 kc. WABC 
protested those actions, asking that KOB be returned forthwith to its 
regularly licensed frequency of 1030 ke. That particular request was 
denied but a hearing was ordered on the protest. Some 33 maths later 
(by a 3-2 vote announced August 1, 1955) the Commission allowed KOB 
to continue on 770 kc pending the outcome of a "further hearing” which 
the Commission in the meantime (May 26, 1955) had ordered in Dockets 
6584 and 6585. | 
". Following a second appeal by WABC, this Court again re- 
versed. American Broadcasting-Paramount Theatres, Inc. , Case No. 
12,883, Order of September 27,1956. Two days later the Commission 
rescinded action taken a week earlier granting KOB special temporary 
authority to operate on 770 kc until October 1, 1959 or until a decision 
was reached in Dockets 6584 and 6585, and substituted therefor an Order 
(on its own motion) granting KOB “authority” to operate on 770 ke, like- 





wise until October 1, 1959, or until a decision was reached in Dockets 
6584 and 6585. The record in the further hearing on Dockets 6584 and 





6585 was subsequently closed on December 10, 1956, reopened and 
reclosed on April 19, 1957. | 
8. In the meantime, on February 8, 1957, Time, Incorporated 


and Wayne Coy filed an application for the transfer of their stock interest 
(100%) in Albuquerque Broadcasting Company to KSTP, Inc. (BTC-2426). 
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In formal pleadings filed March 4 and 6, 1957, appellant asked the 
Commission, if it found the transfer otherwise to be in the public 
interest, to grant its consent thereto subject to three conditions: 

(1) subject to any action which the Commission may take to carry out 
the 1951 and 1956 mandates issued by this Court in connection with 
ABC's prior appeals; (2) subject to the condition that the transferee 
expressly agrees to carry out commitments made by Albuquerque 
Broadcasting Company subsequent to this Court's Order of September 
27, 1956 in Case No. 12,883; and (3) subject to the condition that if 
the transfer is consummated KOB shall forthwith dismiss its pending 
applications for a "breakdown" of 770 ke and for a regular license 

on that frequency (Dockets 6584 and 6585). 

9. Notwithstanding the expressed willingness of the transferor 
and transferee to accept conditions (1) and (2), the Commission on 
March 13, 1957 unconditionally granted its consent to the transfer, 
and notified ABC by letter that its requested conditions had been denied. 

10. On April 13, 1957, pursuant to Sections 309(c) and 405 of 
the Communications Act as amended (47 U.S.C. Secs. 309(c) and 405), 
appellant protested and requested reconsideration by the Comm ission 
of its actions of March 13, 1957. _‘In that pleading appellant set forth 
at length its standing (as a "party in interest” under Section 309(c) 
and as a "person aggrieved" under Section 405) to object to the 
unconditional transfer of KOB to KSTP, Inc., recited with particularity 
the facts, matters, and things relied upon, requested an evidentiary 
hearing on 20 specific issues, and asked the Commission to suspend 
the effective date of its grant pending said hearing (as required by 
Section 309(c) of the Act). 

11. By Memorandum Opinion and Order released May 13, 1957, 
the Commission denied appellant's pleading out of hand, without oral 
argument or hearing, on the ground that appellant lacked "standing" to 
contest the unconditional transfer of KOB to the new owners. On its own 
motion, the Commission attached the first two conditions (but not the third) 
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which appellant had sought. It is from the foregoing actions that the 


instant appeal is taken. 


Iv. Allegations of Error 


1. The Commission erred, in law and in fact, in concluding 
that appellant lacked standing to protest and to request recons ideration 
of the unconditional grant of the transfer application. | 

2. The Commission erred, in law and in fact, in dismissing 
appellant's protest and petition for reconsideration, without a hearing 
or oral argument thereon. | 

3. The Commission erred as a matter of law in failing to 
postpone the effective date of its protested action, as requested by 
appellant in its Protest and Petition for Recons ideration. | 

4. The Commission's action, in rejecting appellant's pleading 
for lack of standing, was illegal, arbitrary, and in contravention of 
the Communications Act, and applicable judicial and administrative 
precedents. 

5. The Commission's action, in refusing to grant its consent 


to the transfer on condition that Albuquerque Broadcasting Company 





(prior to the consummation of the transfer) dismiss its applications for 
a "breakdown" of 770 kc (Dockets 6584 and 6585) was illegal, arbitrary, 

and in contravention of the Communications Act, its rules and 

regulations, and applicable precedents. | 


| 


V. Relief Requested 


WHEREFORE, Appellant prays that this Court 
(a) Reverse and set aside the Commission's action of March 13, 
1957 unconditionally granting its consent to the transfer of control of 
Albuquerque Broadcasting Company (BTC-2426); 
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(b) Reverse and set aside the Commission's Memorandum Opinion 
and Order of May 13, 1957 dismissing appellant's Protest and Petition 
for Reconsideration for lack of "standing;" 

(c) Suspend the effective date of the Commission's action of 
March 13, 1957, pending a hearing on appellant's protest; 

(d) Remand the matter to the Commission to carry out the 
judgment of the Court; and 

(e) Grant such other and further relief as this Court may deem 
just and proper. 


Respectfully submitted, 


/s/ James A. McKenna, Jr. 
/s/ Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for 
AMERICAN BROADCASTING- 
PARAMOUNT THEATRES, INC. 


June 12, 1957. 


{ Acknowledgement of Service] 


DOCKET ENTRIES (Excerpts) 


Notice of Albuquerque Broadcasting Company (NSL), Time, 
Inc. , and Wayne Coy of intention to intervene. 


Appearance of Harold D. Cohen for Albuquerque 
Broadcasting Company et al, intervenors. 


Appellee’s motion to extend time to file Appellee’s and 
intervenors briefs to November 28, Reply brief to 
December 13 and Joint Appendix to December 20th. 


Brief for Intervenor Albuquerque Broadcasting Co., et al. 
and proof of service. 
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6-26-57 Notice of KSTP, Inc. of intention to intervene. 


6-26-57 Apperances of Frank U. Fletcher and Frank Roberson 
for KSTP, Inc., Intervenor. 





12-12-57 Brief for Intervenor KSTP, Inc., and proof of service. 
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(i) 
QUESTIONS PRESENTED 


The parties have stipulated, without conceding the correctness 
of any factual premises implicit in their formulation, that the following 
questions are presented by this appeal: 


1. Whether appellant, as licensee of Station WABC, 
New York City, the only station duly and regularly 
authorized by the terms of its license and by the 
Commission's Rules to operate unlimited time on | 
770 kc, has standing to protest and to request re-| 
consideration of the Commission action permitting 
control of Albuquerque Broadcasting Company, 
operator of Station KOB, Albuquerque, New Mexico 
to be transferred to a new owner without attaching 
thereto a condition that pending applications by | 
KOB for a breakdown of 770 kc be dismissed which 
condition (in appellant's view) would have required 
KOB to discontinue its current operations on 770 Ke. 


2. Whether the Commission's action dismissing appellant's 
protest for lack of standing, without a hearing or oral 
argument thereon, and its refusal to suspend the effec- 





tive date of its protested action, contravenes the re- 
quirements of Section 309(c) of the Communications 
Act. * 


3. Whether the refusal of the Commission to grant its 
consent to the transferon condition that tne licensee 
of KOB (prior to the consummation of the transfer) 





dismiss its applications for a breakdown of 770 kc 


was contrary to law. * | 


| 
Appellee and intervenors do not believe that the second part of Issue 2 (i.e., the propriety of the 
Commission's refusal to suspend the effective date of its protested action) or Issue 3 is properly before 
this Court, and reserve the right to so argue. | 


| 
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I. Individual Applications For A “Breakdown” Of Clear 
Channel Frequencies Have Not Been Entertained By 
The Commission Since The Institution Of The Clear 
Channel Proceeding In February -1945 oN he 


“Grandfather Rights” in Pending Applications Cannot 
Be Acquired By Assignment, Transfer Or Amendment 


KSTP, Inc. Is Foreclosed From Prosecuting Pepperday's 
1944 Applications For A “Breakdown” of 770 Ke “ 


With the Dismissal Of Dockets 6584 and 6585 No 

Proceeding Would Be Pending Before The Commission 
Which Would Warrant A Continuation Of KOB's Present 
Encroachment on ABC's Rights On 770 Ke . . . 


Appellant Has A Legally Protectable Interest In Seeing 
Full Effect Given To Statutes, Rules And Policies Which 
Would Bring To An End The Long-Continuing 
Encroachments By KOB on 770 Ke eM rohe Mieral ues 


ABC Had Standing To Demand That The Transfer Of KOB 
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Dockets 6584 And 6585. n r - : " A 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 937 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
Appellant, 
| 

Vv. 


| 
FEDERAL COMMUNICATIONS COMMISSION, 


Appellee 


KSTP, INC., 
and 
ALBUQUERQUE BROADCASTING COMPANY (NSL), 
TIME, INCORPORATED and WAYNE COY, 


Intervenors. 





APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


OPINIONS BELOW 


The Commission's Memorandum Opinion and Order of May 8, 
released May 13, 1957 dismissing (for lack of standing) appellant's 
Protest and Petition for Reconsideration of the Commission's March 
13, 1957 action (R. 261) unconditionally granting its consent to the 
transfer of Albuquerque Broadcasting Company (Station KOB) from 
Wayne Coy and Time, Inc. to KSTP, Inc., is reported in 15 Pike and 
Fisher, Radio Regulation, 281, sub nom. Time, Inc. (R. 351-360). 


Hereinafter cited as RR 


—_—— 








2 


A related decision by this Court in July 1951 on a previous appeal, 
wherein the Court (after concluding that KOB's "temporary" operation 

on 770 ke was illegal) allowed a continuation of the status quo "for such 
reasonable period as may be necessary to make a ‘valid determination... 
with all deliberate speed'” is reported sub nom. American Broadcasting 
Co. v. Federal Communications Commission, 89 U.S. App. D.C. 298, 
191 F.2d 492 (Case Nos. 10496 and 10570). This Court's Order of 
September 27, 1956, on a subsequent appeal, directing the Commission 
within 60 days to take effective steps "substantially to relieve the present 
illegal impingement upon the existing [Class I-A] license of Station 
WABC" on 770 ke is reported in 14 RR 2020, sub nom. American Broad- 
casting-Paramount Theatres, Inc. v. Federal Communications Com- 
mission (Case No. 12883). 


JURISDICTIONAL STATEMENT 


This is an appeal by American Broadcasting-Paramount Theatres, 
Inc. (ABC), licensee of Station WABC, New York City (770 kc, 50 kw, 
U), from the action of the Federal Communications Commission announced 
March 13, 1957 unconditionally granting an application (BTC-2426) for its 
consent to the voluntary transfer of 100% of the stock of Albuquerque 
Broadcasting Company (licensee of Station KOB, Albuquerque, N. Mex. ) 
from Wayne Coy and Time, Inc. to KSTP, Inc. (R. 261-263), and from 
the Commission's Memorandum Opinion and Order of May 8, released 
May 13, 1957(R. 351-360) dismissing ABC's Protest and Petition for 
Reconsideration of the aforesaid action of March 13, 1957 (R. 264-321). 
The Notice of Appeal was filed June 12, 1947. The jurisdiction of this 
Court rests on Section 402(b)( 6) of the Communications Act of 1934 as 
amended (47 U.S.C. ‘Sec. 402(b)(6)) and Section 10 of the Administrative 
Procedure Act (5 U.S.C. Sec. 1009). 





STATEMENT OF THE CASE 


American Broadcasting-Paramount Theatres, Inc. is the 
licensee of standard broadcast station WABC (formerly WJ Z), New 
York, New York, operating nondirectionally on 770 ke, with 50 kilo- 
watts power, unlimited time (*J. A. 44-46). Under the Commission's 
Rules, and in conformity with international treaties (past and proposed), 
the frequency 770 kc is a United States Class I-A clear channel, on which 
only one station can be licensed for unlimited-time operation (Rule 3.25, 
1 RR 53:25). Station WABC, the flagship station for the ABC radio net- 
work, is one of the country's pioneer stations (1921). It has had Class 
I status since 1928. As the sole station regularly licensed to operate 
nighttime on 770 kc, WABC's primary (groundwave) service area is 
protected by the terms of its license and the Commission's Rules from 
objectionable interference from other stations on the same or adjacent 
channels, and its secondary (skywave) service area from objectionable 
co-channel interference -- with no other station permitted to operate on 
that frequency at night anywhere within the continental limits| of the 
United States (Rules 3. 22(a) and 3.25(a); 1 RR 53:22(a) and 25(a)). 





Albuquerque Broadcasting Company is the licensee of standard 
broadcast station KOB, Albuquerque, New Mexico(*J. A. 40-42). From 
1922 to 1928 KOB operated on various frequencies, but never on 770 kc 
(*R. 1-8). From 1928 to 1938 it was licensed on 1180 ke with 10 kw power, 


Effective March 1, 1953 the call letters of Station WJZ were changed to WABC. | The station will 
hereafter be referred to by its present call letters (WABC). 
2 | 

The so-called "ABC-KOB controversy” has been before this Court on two prior occasions -- in Case 
Nos. 10496 and 10570 decided July 19, 1951 and in Case No. 12883 decided September 27, 1956. The 
instant appeal, like its predecessors, has its genesis in the Commission's action of October 14, 1941 
allowing KOB to operate “temporarily” on 770 kc while certain skywave measurements were being taken 
and the Commission's subsequent failure to dislodge KOB from that frequency after the skywave measurement 
program was abandoned. _In order that the background facts necessary to an understanding of the 
questions raised by the instant appeal may be properly documented, use has been made of the Record 
certified to this Court by the Commission in connection with the prior appeals (Case Nos. 10496, 10570 
and 12883). To prevent confusion the consecutively paginated Record and Printed Joint Appendices filed 
in connection with the earlier appeals are citedas*R. — and *J.A. whereas the Record in the instant 
appeal is cited as R, _ (without an asterisk). 
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sharing time at night with station KEX, Portland, Ore. ; KEX operated 
two-thirds of the time and KOB one-third(*m. 3, 50-54). In 1939, after 
NARBA was signed and after the treaty had been ratified by the United 
States, KOB was licensed for unlimited operation on 1180 kc, with 10 
kw power, KEX having shifted to another frequency (*R. 93). 


Effective March 29, 1941 (as a result of a general reassignment 
of frequencies after the ratification of NARBA) the Commission granted 
KOB a regular license to operate as a Class II station on 1030 kc, with 
10 kw power, unlimited time, with a proviso that it could increase power 
to 50 kw when it installed a directional array to protect station WBZ, 
Boston, Massachusetts(*J.A. 40). KOB's license on 1030 kw has been 
periodically renewed since that date, the last such renewal, for the 
period ending October 1, 1959, having been granted September 19, 1956 
(1030 kc, 10 kw, U). However, on October 14, 1941, on its own motion 
and without an application on the part of the licensee, the Commission 
granted KOB a Special Service Authorization (SSA) to operate on 770 ke 
(50 kw day, 25 kw night), while certain skywave measurements were being 
taken(*J.A.49). Although the measurement program was suspended a 
few weeks later with the attack on Pearl Harbor, and has not since been 
resumed, KOB has continued to operate throughout the intervening years 
on 770 kc (50 kw day, 25 kw night) by virtue of a series of "temporary 
authorizations" on that frequency. 


Notwithstanding assurances by the Commission that KOB's opera- 
tion on 770 kc was a “temporary” measure, unavoidable in view of the 
wartime freeze on construction, KOB (then owned 100% by T. M. 
Pepperday) filed applications on February 3, 1944 for a construction 
permit and regular license on 770 kc, accompanied by a petition to 
"break down" 770 kc as a Class I-A clear channel in order that two or 
more stations could be licensed on that frequency at night (3 A. 57, 62-64). 
Those applications by KOB were subsequently designated for hearing 
without making ABC a party thereto (FCC Dockets 6584 and 6585). 


1 In retrospect, in view of the then recent decision of this Court and the Supreme Court in Federal 
Communications Commission v, National Bron earns Company (KOA), 319 U.S. 239 (1943), the Com- 
Mission s failure to make appellant a party to the g On its own motion seems almost unbelievable. 





5 | 
A then pending application by KXA, Inc. for further rights on 770 ke. 
and an application by ABC on behalf of station KECA (now KABC), Los 
Angeles, California, for authority to operate on 770 ke were not consoli- 
dated therewith for comparative consideration. ABC and KXA were, 
however, subsequently permitted to intervene and participated in the hear- 
ing on KOB's applications -- held in January 1945, with the issues re- 
stricted solely to engineering matters (*J.A. 65; cf. 12 RR $83). 


Five weeks after the closing of the hearing on 770 kc, the Com- 
mission on February 20, 1945 issued an Order initiating what has since 
become known as the Clear Channel Proceeding (*J.A. 76- 78). The 
Order placed in issue the appropriate classification of all clear channels. 
In the Order and accompanying news release, the Commission pointed 
out that it had received numerous applications requesting authority to 
break down Class I-A clear channels and also requesting authority by 
Class I-A stations to operate with power in excess of 50 kw. The Order 
stated that the applications raised issues which could be considered more 
appropriately ina general hearing than in a hearing Se to particular 
applications (*J.A. 76-78). 


In line with this policy determination the Commission s February 
1, 1946 issued an order stating that it was dismissing all applications for 
full-time operations on Class I-A Channels pending a decision in the 
Clear Channel Proceeding (see 1 RR 53:902). In a companion public 
notice dated February 5, 1946, the Commission explained that the appli- 





cations were being dismissed because they involved "direct conflicts” 

with the Commission's Rules in that they requested "duplicate nighttime 
operation on channels reserved for the exclusive use of one station only." 
The notice also reminded applicants that "pending applications inconsis- 
tent with the Commission's Rules do not afford any equities or priorities 
on the frequency" (1 RR 53:902). Although squarely within the provisions 
of the foregoing orders, the Commission did not dismiss KOB's appli- 


cations for 770 kc. The Commission sought to justify the special 
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treatment thus accorded KOB on the ground that an ‘anomalous situation” 
exists on 770 ke and 1080 kc (*J. A. 86-88). However, on August 9, 1946 
(1 RR 53:905) the Commission placed KOB's applications for 770 ke in the 
pending file to await a decision in the Clear Channel Proceeding (*J: A. 87- 
88). 

With World War II terminated, and when it became apparent that 
protracted delays would occur before a decision would be reached in the 
Clear Channel Proceeding, ABC filed a series of pleadings (1946-1949) 
asking that the Commission rectify the anomalous situation of KOB opera- 
ting on 770 kc (in contravention of the Commission's Rules) while holding 
a license on 1030 kc (*J. A. 88-96). When it became clear that the Com- 
mission intended to continue the status quo indefinitely (*J. A. 92, 93,95), 
ABC on August 23, 1949 petitioned the Commission to deny any further 
extensions of KOB's SSA on 770 kc (*J. A. 96-102). 


By Memorandum Opinion and Order released December 14, 1949, 
the Commission denied ABC's Motion and again extended KOB's SSA on 
770 ke (*J..A.172-173). From that and a subsequent similar action ABC 
appealed to this Court (Case Nos. 10496, 10570). In a unanimous de- 
cision announced July 19, 1951, this Court held that the Commission's 
orders (permitting KOB to operate on 770 kc) contravened express re- 
quirements of the Communications Act. In remanding the cases to the 
Commission for further action not inconsistent with its opinion, the 


Court allowed a continuation of the status quo "for such reasonable 
period as may be necessary to make 'a valid determination . . . with all 


deliberate speed.'"" American Broadcasting Co. v. Federal Communi- 
cations Commission, 89 App. D.C. 298, 191 F 2d 492 (1951). 


With that mandate still pending before the Commission and not 
yet executed, KOB filed an application in April 1952 for consent to trans- 
fer 100% of its stock from T. M. Pepperday to Time, Incorporated and 
Wayne Coy (cf. *R. 2933A-2933C). Realizing that the new purchasers, 
taking over with knowledge of the Court's 1951 mandate, could have no 
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possible equities dating back to NARBA; and believing that the proposed 
transfer of KOB to new purchasers afforded the Commission an oppor- 
tunity to rectify an ‘anomalous situation," ABC filed a pleading on May 

13, 1952 asking the Commission to "clear the decks" -- by dismissing 

the old 1945 hearing record (thus eliminating the special treatment being 
accorded KOB's applications for a breakdown of a Class I-A clear channel), 





by allowing the transfer only on condition that the new owners shift back 
to their licensed frequency of 1030 kc, and by placing on the new owners 
the burden of prosecuting any subsequently filed applications for im- 
provement of facilities in accordance with existing rules and policies 
of the Commission (*R. 2933A-2933C). | 


Although denying most of the petition on the ground that the re- 
quested relief (as thus phrased) was premature, the Commission did grant 
its consent "subject to any action which the Commission may take to carry 
out the [1951] mandate of the United States Court of Appeals" (*R. 2933C). 


When the transfer was consummated and KOB sought leave to 
amend Pepperday's 1944 applications to reflect a 100% change in owner- 
ship, ABC renewed its request that KOB's applications for a breakdown of 
710 ke (Dockets 6584 and 6585) be dismissed on the ground that the Com- 
munications Act and the Commission's Rules and applicable clear channel 
policies precluded the new owners of KOB from acquiring “grandfather 
rights" in Pepperday's 1944 applications, rights uniformly denied other 
"newcomers" since 1945 (*R. 2414-2417). | 





By two orders released September 30, 1952 the relief sought by 
ABC was denied (*R. 2444-2448). In one order the Commission stated 
that the record compiled in 1945 on KOB's 1944 applications was being 
removed from the pending file "for prompt consideration and action" 


2 
(Dockets 6584 and 6585), and in the other extended KOB's SSA on 770 ke 


The purchase agreement (para. 9) expressly recited that the Buyer was aware of ‘the 1951 decision 
of the Court of Appeals and of the litigation since March 29, 1941, and that the “uncertainties with respect 
to the licensed status of KOB” should not be grounds for recission of the agreement or for breach of warranty. 


2 In allowing the new owners to amend and to step into Pepperday's shoes, the Commission emphasized 
the fact that the 1945 hearing had been restricted to engineering matters, and accordingly cited as authority 
for the allowance of the amendments its decision in Independent B/casting Co., 6 RR 1390 (1951), rather 
than its later decision in Don Lee B/casting System, 7 RR 1093, 1095-1096 (1952), on which ABC relied. 
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for another period of six months (BSSA-275). By petition filed October 
21, 1952, ABC protested and sought reconsideration of those actions, 
contending that KOB should (in view of the Court's unexecuted mandate 
and subsequent prolonged delays) be returned forthwith to its licensed 
frequency of 1030 kc (*R. 2449-2517). The Commission denied that re- 
lief (with Commissioner Webster dissenting), but on its own motion 
ordered a hearing on KOB's request for an extension of its SSA on 770 
ke, in which Westinghouse (station WBZ) was named as a party respon- 
dent (FCC Docket 10336) (*R. 2544-2548). 


On May 26, 1955 the Commission concluded (as had the parties 
some three years previously) that the record compiled in 1945 in Dockets 
6584 and 6585 was an inadequate vehicle on which to predicate a decision 
regarding KOB's future operation; it ordered the record brought up to 


date; it specified additional issues, including program (non-engineering) 
| 1 
matters; and it made WBZ a party to the proceeding (12 RR 583). 


On August 1, 1955 the Commission (by a 3-2 vote) released a 
Decision in the hearing on KOB's application for extension of its SSA 
(Docket 10336), in which it concluded that KOB should remain on 770 ke 
until a hearing was held and a decision reached in Dockets 6584 and 6585 
(9 RR125). From that action and prior interlocutory orders ABC again 
appealed (Case No. 12883). By Order entered September 27, 1956, this 
Court stated that it had not intended in 1951 "to countenance a continuation 
of KOB's infringing status for five years beyond the ten that had then 
passed," reversed the Commission's Decision of August 1, 1955, and 
ordered the Commission (1) within 60 days to take effective steps "sub- 
stantially to relieve the present illegal impingement upon the existing 
[Class I-A] license of Station WABC," and (2) within 45 days to apprise 
the Court of the action it proposed to take to accomplish that result (14 
RR 2020). 


1 

By Memorandum Opinion and Order of March 23, 1946, the Commission further modified the 
issues and added still another party, although refusing to include KXA's 1947 application for 50 kw on 
7170 kc (13 RR 861). The issues were still further modified by Memorandum Opinion and Order released 
November 6, 1956 (14 RR 891). 
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Two days thereafter the Commission on its own motion rescinded 
action taken a week earlier granting KOB (over ABC's objections) an SSA 
to operate on 770 kc until October 1, 1959, or until a decision was reached 
in Dockets 6584 and 6585, and substituted therefor an order (on its own 
motion) granting KOB "authority" to operate on 770 kc, likewise until 
October 1, 1959 or until a decision was reached in Dockets 6584 and 6585. 





With the 45-day period specified by this Court about to expire, the 
Commission by letter dated November 8, 1956 directed KOB to submit 
| 

within ten days (a) a directional pattern or patterns for temporary night- 
time operation on 770 ke which would protect in substantial part the 0.5 
mv/m 50% skywave contour of station WABC (as a Class I-B but not as a 
Class I-A station), and (b) a time schedule for completing the necessary 
construction. In this letter the Commission stated that, in determining a 
temporary operation for KOB (pending a decision in Dockets 6584 and 
6585), it would confine its consideration to the two frequencies of 770 kc 
and 1030 kc on which KOB has been operating for the past 15 years and on 
which it had current information. The Commission, however, added the 
following express caveat: : 

We wish to emphasize that the temporary operation 
will not prejudice in any way the future consideration by 
the Commission in connection with a permanent solution 
of this matter and that any operation on the frequency 770 
ke pursuant to such temporary authority will not be CO n- 
Sidered by the Commission in any future determination as _ 
to the status of the frequency 770 kc as a Class I-A clear 
channel frequency, or the permanent status of Station WABC 
as a Class I-A clear channel station. Any determination as to 
the permanent resting place of KOB, or as to whether any of 
the present clear channels, including 770 ke and 1030 kc, 


Ee Rr nn eer 


1 
This action by the Commission bordered on the contumacious. An applicant in requesting an SSA 
is required to agree that any authorization granted pursuant thereto may be terminated “without notice or 
hearing.” (*J.A. 46, 48, 200). See Crosley Corp. v. Federal Communications Com ission, 70 App. 
D.C. 312, 106 F. 2d 833 (1939), cert. den. 308 U.S. 605 (1940). By rescinding on September 29, two 
days after this Court's Order of September 27, the September 19 SSA and substituting an authorization of 
its own, the Commission opened the way for KOB to contend under Section 9(b) of the APA that such 
authorization on 770 ke could not be withdrawn without a hearing, thereby “conferring” on KOB greater 
rights on 770 kc than it had before this Court issued its Order of September 27, 1956. Such seems to have 
been the purpose, but appellant would not concede that such was the result, of the September 29 action of 
the Commission. See Section 308(a) of the Communications Act (47 U.S.C. Sec. 308(a)): Johnston 
Broadcasting Co. v. Federal Communications Commission, 85 US App. D.C. 40, 175 F. 2d 351 (1949). 
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should be permanently broken down will be made solely on 
the basis of the record in proceedings looking toward the 
permanent solution of this problem. 


By letter dated November 19, 1956, KOB submitted a directional 
proposal designed substantially to protect the 0.5 mv/m 50% skywave contour 
of station WABC (as a Class I-B rather than a Class I-A station). KOB 
estimated that operation with the pattern thus proposed would be commenced 
"within four months after the receipt of a valid order of the Commission.” 
After rearguing various legal matters, KOB stated that it was unwilling to 
install the directional operation unless the Commission within a specified 
period made a "final determination of the permanent frequency for KOB as 
a Class I-B station." ” 

By Memorandum Opinion and Order released November 26, 1956, the 
Commission rejected the conditions which KOB thus sought to impose, granted 
KOB authority to install a two-elemental directional pattern for operation on 
770 kc, and directed KOB within 13 days to advise the Commission whether 
it elected to discontinue nighttime operation on 770 kc or to directionalize 
its existing operation. By letter dated December 6, 1956, KOB (through its 
then owners) advised the Commission that it would install within 120 days, 
the necessary directional equipment and shift over to directional operation 


on 770 ke pending resolution of KOB's permanent status. By Memorandum 
Opinion and Order released December 10, 1956, the Commission directed 
KOB to install the proposed directional array. On January 9, 1957, ABC 


sought reconsideration of that action insofar as it indicated an intention to 
permit KOB to operate on 770 ke while a more permanent solution, conso- 
nant with Commission Rules and policies, was being worked out. No action 
has been taken by the Commission on that petition to date, thus precluding 
court review except by mandamus. | 


ES 

1 Notwithstanding this caveat (which the Commission's general counsel submitted to this Court), it is to be 
noted that the lengthy hearings in Dockets 6584 and 6585, the vehicle which the Commission is currently 
utilizing for determining a “resting place” for KOB, is restricted to 770 ke and 1030 ke and attemptsby ABC 
to have the Commission consider other clear channel frequencies have been repeatedly denied. See 12 RR 
583, 586-587, par. 7; 13 RR 861, 872-873, par. 21. Unless the Commission is engaging in “double talk", 
one can only conclude, therefore, that Dockets 6584 and 6585 are not intended to effectuate a permanent 
solution of the KOB controversy. 


2 Copies of the orders and correspondence here summarized were. forwarded to the Court in line with its 
directive to be kept advised of the steps which the Commission proposed to take to implement this Court's 
Order of September 27, 1956 in Case No. 12883. : 


3 See preceding foomote. 
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In the meantime, evidence was being adduced in Dockets 6584 and 
6585 pursuant to the Commission's Orders of May 27, 1955, March 23 
and November 6, 1956 -- with the engineering evidence confined to 770 ke 
and 1030 ke (with disparate powers) and with ABC denied the right to 
show the consequences of a "breakdown" of 770 kc (the effect on its 
ability to compete with NBC and CBS and the dependence of some 23, 000, 000 
people on the secondary skywave service of WABC as their principal source 
of ABC network Progr aile) The record in those proceedings was closed 
December 10, 1956. 


At this juncture, with KOB installing a directional array to afford 
some "temporary" and partial protection to WABC, and with the record 
closed in Dockets 6584 and 6585, Time, Incorporated and Wayne Coy 
filed an application on February 8, 1957 for the transfer of their stock 
interest (100%) in Albuquerque Broadcasting Company to KSTP, Inc. 
(BTC-2426), pursuant to a contract dated February 1, 1957 (R. 1-204). 
Appellant realized that this development afforded the Commission an 
opportunity to terminate KOB's 16-year encroachment on WABC's Class 
I-A operation. In formal pleadings filed March 4 and 6, 1957 (R. 205- 
245), appellant asked the Commission, if it found the transfer otherwise 





to be in the public interest, to grant its consent thereto subject to three 


conditions: (1) subject to any action which the Commission may take to 
carry out the 1951 and 1956 mandates issued by this Court in’ connection 
with ABC's prior appeals; (2) subject to the condition that the transferee 
expressly agree to carry out commitments made by Albuquerque Broad- 
casting Company subsequent to this Court's Order of September 27, 1956 
in Case No. 12883; and (3) subject to the condition that if the transfer was 
consummated KOB should forthwith dismiss its pending applications for a 





"breakdown" os 770 ke and for a regular license on that frequency (Dockets 


6584 and 6585), contending that if those proceedings were dismissed it 


1 The record was reopened and reclosed April 19, 1957. It was again reopened July 3 and reclosed 
July 18, 1957, as a sequel to the action's here appealed from. Neither an initial nor ee decision has 
been released thereon to date. 


2 The request was phrased in this fashion to obviate a ruling (similar to that in cs that the relief 
sought was premature. Although the Commission merely “consents” to a transfer, with the parties them- 
selves thereafter effectuating the transfer, the Commission repeatedly grants consent subject to conditions 
precedent, e.g., that the transferee dismiss a conflicting application, that it dispose of ‘ minority interest 
in another station serving substantially the same area, etc. 
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would be necessary to return KOB to its regularly licensed frequency of 
1080 ke (R. 241-245). 


Notwithstanding the expressed willingness of the transferor and 
transferee (R. 246-260) to accept conditions (1) and (2), the Commission 
on March 13, 1957 unconditionally granted its consent to the transfer 
(R. 261), and notified ABC by letter that its requested conditions had been 
denied (R. 262-263). 


On April 12, 1957, pursuant to Sections 309(c) and 405 of the 
Communications Act as amended (47 U.S.C. Secs. 309(c) and 405), 
appellant protested and requested reconsideration by the Commission of 
its actions of March 13, 1957 (R. 264-321). In that pleading appellant 
set forth at length its standing (as a "party in interest" under Section 
309(c)and as a "person aggrieved" under Section 405) to object to the un- 
conditional transfer of KOB to KSTP, Inc. (R. 278-284), recited with 
particularity the facts, matters, and things relied upon (R. 285-313), re- 


quested an evidentiary hearing on 20 specific issues (R. 315-319), and 


asked the Commission to suspend the effective date of its grant pending 
1 
said hearing (as required by Section 309(c) of the Act) (R. 314). 


By Memorandum Opinion and Order released May 13, 1957, the 
Commission denied appellant's pleading out of hand, without oral argu- 
ment or hearing, on the ground that appellant lacked "standing" to object 
to the unconditional transfer of KOB to the new owners and their continu- 
ing operation on 770 kc (R. 351-360). On its own motion, the Commission 
attached the first two conditions (but not the third) which appellant had 
sought (R. 351-360). | It is from the foregoing actions that the instant 
appeal is taken. 


1 

On April 25, 1957, while the foregoing protest and petition for reconsideration were pending before 
the Commission, KOB shifted to directional nighttime operation on 770 kc, pursuant to the authorization 
granted by the Commission on December 10, 1956. Such operation continues to contravene WABC’s 
Class I-A status and license, and Section 3.25 of the Commission’s Rules. 
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STATEMENT OF POINTS 


1. The Commission erred, in law and in fact, in pocclnaitig that 
appellant lacked standing to protest and to request reconsideration of the 
unconditional grant of the transfer application. 


2. The Commission erred, in law and in fact, in dismissing 
appellant's protest and petition for reconsideration, without a hearing or 


oral argument thereon. 


3. The Commission erred as a matter of law in failing to post- 
pone the effective date of its protested action, as requested by appellant 
in its Protest and Petition for Reconsideration. 


4. The Commission's action, in rejecting appellant's ‘pleading 
for lack of standing, was illegal, arbitrary, and in contravention of the 
Communications Act, and applicable judicial and administrative precedents. 


5. The Commission's action, in refusing to grant its consent to 
the transfer on condition that Albuquerque Broadcasting Company (prior 
to the consummation of the transfer) dismiss its applications, for a "break=~ 
down" of 770 ke (Dockets 6584 and 6585) was illegal, arbitrary, and in 
contravention of the Communication Act, its rules and regulations, and 


applicable precedents. 


SUMMARY OF ARGUMENT 


KOB's operation on 770 kc illegally impinges upon WABC's 
exclusive nighttime rights on that frequency (Rule 3.25), and this Court 
has twice so held. American Broadcasting Company Vv. Federal Communi- 
cations Commission, 89 U.S. App. D.C. 298, 191 F.2d. 492 (1951); 
American Broadcasting-Paramount Theatres, Inc. Vv. Federal 
Communications Commission, 14 RR 2020 (Case No. 12883, ‘Order of 
September 27, 1956). Under Sections 309(c) and 405 of the Communi- 
cations Act (47 U.S.C. Secs. 309(c) and 405), ABC has standing, under 
both Sanders and KOA, to protest and to request reconsideration of action 
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transferring KOB to a new owner who proposes to continue such en- 
croachment, Camden Radio v. Federal Communications Commission, 94 
U.S. App. D.C. 312, 220 F.2d 191 (1954). 


Furthermore,: as shown by its pleading which was denied for lack 
of "standing," appellant had a special interest in the proposed transfer of 
KOB to a new owner, over and beyond its rights vis-a-vis the former 
owners -- by reason of the following rules, regulations, and precedents 
of the Commission: 


1. By virtue of policy pronouncements still in force and effect 
(1 RR 53:902), individual applications for a "breakdown" of clear channel 
frequencies have not been entertained by the Commission since the insti- 
tution of the Clear Channel Proceeding in February 1945. Because of the 
dangerous consequences which could flow from a tinkering with its ela- 
borate channel classification system on an ad hoc basis, the Commission 
has properly determined that proposals to "break down" its clear channel 
setup can be considered more appropriately in a general rule-making 
proceeding than in an adjudicatory hearing limited to a particular fre- 


quency or application. See Coastal Bend Television Co. v. Federal 
Communications Commission, 98 U.S. App. D.C. 251, 234 F.2d 686 
(1956); United States v. Storer Broadcasting Co., 351 U.S. 192 (1956). 


2. Uader the Communications Act and the Commission's Rules 
"grandfather rights" in pending and ungranted applications cannot be 
acquired by assignment, by transfer, or by amendment. 47 U.S.C. Sec. 
310(b); Rule 1.321 (1 RR 51:321); Rule 1.373(h) (1 RR 51:373(h)); Don Lee 
B/casting System, 7 RR 1093, 1095-1096 (1952); Huntington Broadcasting 
Co., 13 FCC Reports 1032, 1036 (1949). 


3. Hence, KSTP, Inc. is foreclosed from prosecuting Pepperday's 
1944 applications (Dockets 6584 and 6585) requesting a breakdown of 770 
kc. Rule 1.373(h) (1 RR 51:373(h)). Since KSTP, Inc. cannot step into 
Pepperday's shoes, and since KSTP, Inc. cannot prosecute a new appli- 
cation for a breakdown of 770 kc (1 RR 53:902), Dockets 6584 and 6585 
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must be dismissed. The Commission is foreclosed from making a grant 
except "upon written application therefor." 47U.S.C. Sec. 308(a); 
Johnston Broadcasting Co. v. Federal Communications Commission, 85 
U.S. App. D.C. 40, 175 F. 2d 351 (1949). | 


4. With the dismissal of Dockets 6584 and 6585, no proceedings 
would be pending before the Commission which would warrant) any further 
operation by KOB on 770 Ke or any further encroachment by KOB on 
WABC's exclusive nighttime rights on that frequency. American Broad- 
casting Co. v. Federal Communications Commission, supra, | |American 





Broadcasting-Paramount Theatres, Inc. Vv. Federal Communications 


Commission, supra. 


5. Appellant has a legally protectable interest in seeing full 
effect given to governing rules, policies and statutory provisions which 
would bring to an end the long-continuing encroachments by KOB on 
WABC's rights on 770 kc. , 1 RR 53:902; 1 RR 51:373(h); 47 U. S.C. Sec. 
310(b)); Service v. Dulles, 25 LW 4494 (U.S. Sup. Ct. 1957). 





6. ABC therefore had standing to demand that the fanater of 
KOB to a new owner (KSTP, Inc.) be conditioned on full effect being given 
to the Communications Act, the Commission's Rules, and applicable pre- 
cedents, to wit, that the transfer be conditioned on the dismissal by KOB 
of applications designed to break down appellant's exclusive rights on 770 
ke and it likewise had standing to protest and request reconsideration of 
the Commission's failure to so condition its consent to said transfer. 

Similarly ABC had still further standing to insist that the transfer 
application be designated for hearing, unless the Commission made it 
clear that its order consenting to the transfer was subject to any action 
necessary to carry out the 1951 and 1956 mandates of this Court and 
subject to an express promise by KSTP, Inc. to execute commitments 

made by its predecessor as a result of this Court's Order of September 

27, 1956 in Case No. 12883. Without these last-mentioned conditions, 
the transferee would have been in a position to assert greater rights on 
770 ke than the transferor enjoyed -- to appellant's prejudice. The first- 
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mentioned condition was particularly necessary, in view of the like con- 
dition attached to the KOB transfer in 1952 and in view of the Com- 
mission's unprecedented action of September 29, 1956 rescinding its 
action of September 19 (extending KOB's SSA on 770 ke until October 1, 
1959) and substituting therefor a like grant on its own motion. See FCC 
Form 317 (1 RR pt. 2, 98; p. 285); Crosley Corporation v. Federal 
Communications Commission, 70 U.S. App. D.C. 312, 316, 106 F.2d 
833 (1989), cert. den. 308 U.S. 605 (1940); 5 U.S.C. Sec. 1008(b); 47 
U.S.C. Sec. 307(d). 


If appellant had standing to urge any one of the three conditions 
which it requested, the Commission's action of May 13, 1957 granting 
two of those conditions on its own motion (thus rendering such requests 


moot on the merits) cannot operate to deprive appellant of standing to 


have its other contentions disposed of on the merits in accordance with 

the procedures specified by Section 309(c) (47 U.S.C. Sec. 309(c)), 
namely, by oral argument and/or evidentiary hearing. In 1956 Congress 
amended Section 309(c) to permit the Commission to dispose of certain 
matters alleged in a protest, after oral argument, as on demurrer, but 

it did not authorize the Commission on its own motion to correct matters 
which afforded a protestant "standing" (under Ashbacker, KOA, or express 
provisions of the Act) and then to toss out all of protestant's "public 
interest" issues for "lack of standing." If such is to be the law, Congress 
must first rewrite Section 309(c) of the Communications Act. 


ARGUMENT 

By virtue of the terms of its license and the provisions of Section 
3.25 of the Commission's Rules (1 RR 53:25), WABC is the only station 
duly and regularly licensed to operate fulltime on 770 kc, a Class I-A 
clear channel. With that license outstanding and Rule 3.25 on the books, 
other stations are precluded from operating at night on that frequency. 
Section 316 of the Act (47 U.S.C. Sec. 316) and the KOA case (319 U.S. 
239) make it abundantly clear that licensed rights cannot be encroached 
upon without a prior hearing. In fact, this Court has twice held that 
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KOB's operation on 770 ke illegally impinges upon WABC's exclusive 
nighttime rights on that frequency. | 


From a mere reading of the factual background of the KOB-WABC 
controversy, delineated at some length in the foregoing Statement of the 
Case, it seems beyond dispute that ABC has a definite "interest" in what 
occurs on 770 kc, what use is made of that frequency by other stations 





in contravention of WABC's license, and what applications are prosecuted 


which look to a prolongation of the existing impingement upon WABC's 
rights and which provide a threat to WABC's Class I-A status. 


The conclusion reached by the Commission, that ABC has no 
"standing" to object to a transfer of whatever "operating rights" KOB 
may have on 770 kc to a new owner, stems no doubt from the Com- 
mission's general attitude that "transfer cases" are not protestable 
under Section 309(c) of the Act (47 U.S.C. Sec. 309(c)). But this Court 
squarely rejected such a contention in Camden Radio v. Federal Communi- 
cations Commission, 94 U.S. App. D.C. 312, 220 F.2d 191 (1954), and on 
petition for rehearing again held that transfer applications are protestable 
(94 U.S. App. D.C. 317-318). In effect, it seems to be the Commission's 
position that since ABC is already suffering Sanders and KOA injury from 





KOB's operation on 770 kc, it.cannot object to a continuation of that injury 
by KOB's new owners. In other words, under the Commission's reason- 
ing, a person could not sue for abatement of a nuisance where the owner- 
ship of the property changes hands. Such is not the law. | 


In conferring on “any parties in interest” a right to be heard on 2 
grant made without a hearing, and in rejecting objections by the Com- 
mission to the broad scope of that provision, Congress made it clear that 
any person who suffers economic injury under the Sanders concept or — 
electronic interference under the KOA case has standing to be heard on 
grants made without a hearing. In the transfer application here protested, 
the new owner of KOB (KSTP, Inc.) proposes to continue KOB's nighttime 
operation on 770 kc, thus impinging upon WABC's exclusive nighttime 
rights on 770 kc and in turn affecting the economic value of that facility 
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to the ABC network -- thus giving ABC standing under both KOA and 
Sanders. And we think that this Court expressly so held in the Camden 
case, supra. 


But in its protest and petition for reconsideration appellant went 
one step further in showing its special interest in the proposed transfer 
of KOB to a new owner, over and beyond its rights vis-a-vis the former 
owners -- by reason of certain provisions of the Communications Act and 
the Commission's Rules now to be discussed. 


For the Court to understand appellant's special “interest” in, and 
hence its "standing" to object to, the prosecution (by KOB's new owners) 
of applications for a "breakdown" of ABC's only Class I-A clear channel 
broadcasting facility, the following matters must be borne in mind: 

(1) By virtue of policy pronouncements still in force and effect individual 
applications for a "breakdown" of clear channel frequencies have not been 
entertained by the Commission since the institution of the Clear Channel 
Proceeding in February 1945; (2) under the Communications Act and the 
Commission's Rules'"grandfather rights" in pending applications cannot 
be acquired by assignment, by transfer or by amendment; (3) hence, 
KSTP, Inc. is foreclosed from prosecuting Pepperday's 1944 applications 
for a "breakdown" of 770 kc; (4) with the dismissal of those applications 
no proceedings would be pending before the Commission which would 


warrant any further operation by KOB on 770 ke or any further encroach- 


ment by KOB on WABC's exclusive nighttime rights on that frequency; 

(5) ABC has an obvious interest in seeing effect given to governing rules, 
policies and statutory provisions which will bring to an end KOB's encroach- 
ments on WABC's rights on 770 kc; (6) ABC therefore had standing to de- 
mand that the transfer of KOB to a new owner (KSTP, Inc.) be conditioned 
on the dismissal by KOB of applications designed to "break down” appel- 
lant's exclusive nighttime rights on 770 kc, and to protest and request 
reconsideration of the Commission's refusal to so condition its consent 

to said transfer. We herewith proceed to document seriatim each of the 
foregoing propositions. 
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I 

Channel Frequencies Have Not Been Entertained by 

the Commission Since the Institution of the Clear _— 

Channel Proceeding in February 1940. 

Because of the limited number of channels available for broadcast 
purposes, not to mention economic factors, it is not possible to blanket 
the entire United States with primary signals at night from local, regional, 
or Class II operations. Even in the congested portions of the east, gener- 
ally thought to have a plethora of radio service, the record certified to 
this Court in Case No. 12883, showed that of the 23,935, 000 persons to 
whom WABC would provide a secondary service if KOB were not operat- 
ing on 770 ke at night, 7,825, 000 receive no primary nighttime radio 
service (*R. 3679). Thus, substantial portions of the United States 
must of necessity (in view of the limited number of available broadcast 
frequencies and the economics of radio broadcasting) depend in large 


measure on secondary (skywave) signals from clear channel stations for 


nighttime service. 


In recognition of these facts the Commission at an eatly date 
established an elaborate classification of broadcast frequencies -- (a) 
clear channel frequencies "designed to render primary and secondary 
service over an extended area and at relatively long distances" (Rule 
3. 22(a); 1 RR 53:22(a)); (b) regional frequencies "designed to render 
service primarily to metropolitan districts and the rural area contiguous 
thereto" (Rule 3. 22(c); 1 RR 53:22(c)); and (c) local frequencies "designed 
to render service primarily to a city or town and the suburban and rural 
area contiguous thereto" (Rule 3. 22(d); 1 RR 53:22(d)). As part of this 
carefully devised plan, the Commission set aside 24 channels (including 
770 kc) for unduplicated nighttime use (Rule 3. 24(a); 1 RR 53:24(a)). It 
similarly set aside 22 frequencies (including 1030 kc) for duplicated Class 
I-B use (Rule 3. 25(b); 1 RR 53:25(a)). | 


1 As brought out in the record in the Clear Channel Proceeding (Docket 6741) there are some 20 to 
40 million persons in the United States who have no primary service at night and who are entirely dependent 
on secondary skywave signals for nighttime radio service. 
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The duplication of Class I-A and I-B clear channels at night in 
such a way that no station on the frequency provides secondary service 
defeats the very purpose of the Commission's Rules providing for three 
classes of frequencies -- locals, regionals, and clears, with the latter 
"designed to render primary and secondary service over an extended area 
and at relatively long distances." If any given clear channel were "broken 
down," a few persons would thereby gain a primary service at night, but 


many millions more would lose a secondary service. If this breakdown 


were carried to the point that no stations had any secondary service, 
countless millions would be deprived of all service. In short, if the 
Commission were to convert all the Class I-A and Class I-B channels to 
regional use, vast areas would have no radio service (primary or secon- 
dary) at night -- in contravention of mandatory requirements embodied 
in Section 307(b) of the Communications Act (47 U.S.C. Sec. 307(b)). 


Fully cognizant of these facts, the Commission instituted its 
Clear Channel Proceeding in 1945 with a view to determining whether 
Class I-A stations should be permitted to operate with more than 50 kw of 
power at night (notwithstanding the Wheeler Resolution) and if so whether 
some of the Class I-A clears could not then be converted to Class I-B use. 
In its Order initiating that proceeding and in the accompanying news re- 
lease, the Commission pointed out that it had received applications re- 
questing authority to break down Class I-A clear channels and also re- 
questing authority by Class I-A stations to operate with power in excess 
of 50 kw. It knew, on any given application for more power, that an 
applicant could produce statistics showing the rendition of a first primary 
and an additional secondary service to a substantial area; it likewise 
knew, on any given application for a breakdown of a clear, that an appli- 
cant could produce figures showing the rendition of a first primary 
service to several thousand people. But, as pointed out above, if such 
breakdowns were iadiscriminately authorizedon anadhoc‘basis, millions 
of people would eventually be left with no nighttime ‘radio service of any 
kind. 
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Because of these facts the Order stated that applications for more 
power on Class I-A's and for a breakdown of Class I-A's could be con- 
sidered more appropriately in a general rule-making proceeding than in 


an adjudicatory hearing limited to a particular frequency or application. 
That decision by the Commission not to scrap its elaborate allocations 
setup (locals, regionals, and clears), in ad hoc case-to-case adjudicatory 
hearings, as distinguished from over-all rule-making proceedings, was 
a valid exercise by the Commission of its statutory authority. Coastal 
Bend Television Co. v. Federal Communications Commission, 98 U.S. 
App. D.C. 251, 234 F.2d 686 (1956). | 
Accordingly, as a natural corollary of its 1945 qeeeen to institute 
the Clear Channel Proceeding, the Commission in 1946 dismissed all 
applications seeking a breakdown of Class I-A clear channel frequencies, 
and advised potential applicants that such applications would not be enter- 


tained until the Clear Channel Proceeding was resolved. The notice re- 


minded all applicants that "pending applications inconsistent with the Com- 


mission's Rules do not afford any equities or priorities on the [c lear 


channel] frequency" (1 RR 53:902). As a result of that action, and a sub- 
sequent related order in August 1946, the Commission has refused since 
1946 to entertain any applications for Class I-A channels (except 770 kc), 
and has placed all applications for a breakdown of 770 ke (except those of 
KOB) in the pending file. | 


For example, when KXA submitted an application in 1947 for 50 
kilowatts on 770 kc, that application was placed in the pending file (where 
it still remains) to await the outcome of the Clear Channel Proceeding 
(Docket 6741), just as KOB's applications had previously been placed in 
1 





In the early ‘40's the Commission, in an ad hoc adjudicatory proceeding, had permitted KOA's 
Class-I-A frequency of 850 kc to be “broken down” on a showing of some additional primary coverage in 
New England. This unfortunate result in the Rocky Mountain area highlighted to a Commission steeped in 
AM coverage problems (before the advent of TV) the dangers of tinkering with its elaborate channel clas- 
sification system on an_ad hoc adjudicatory basis. The elaborate allocation pattem of standard broadcast 
frequencies embodied in Rules 3.22 and 3,25 is a valid exercise by the Commission of its statutory authority 
(Sections 303(a), 303(b), 30%(g), 303(1) and 307(b)). Those rules, adopted by the Commission pursuant 

to express statutory authority to legislate in this field, have the force and efficacy of a statutory enactment 
by Congress. The Commission can, therefore, dismiss applications in contravention of such rules without 
a hearing. See United States v. Storer Broadcasting Co., 351 U.S. 192 (1956). 
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the pending file pursuant to the August 9, 1946 Order. When the Com- 
mission subsequently removed the KOB applications from the pending file 
on September 30, 1952 "for prompt consideration and action” it took no 
comparable action on KXA's application. When the Commission concluded 
on May 26, 1955 that a further hearing would be required on KOB's appli- 
cations (tantamount to a new hearing), it again refused to consider KXA's 
mutually exclusive application. Even though KXA had an application on 
file (for 10 kw power on 770 kc) at the time the KOB applications were 
originally heard in January 1945 and even though such application under 
the Ashbacker concept should have been included in the 1945 hearing, the 
Commission again refused.in March 1956 to consider KXA's mutually 
exclusive application for 770 ke (13 RR 861, 870, paras, 15-17). 


In short, under policy pronouncements made in 1945 and 1946, 
applications by "newcomers" for breakdowns of clear channel frequencies 
are not currently being entertained by the Commission. It is thus appar- 
ent that if KSTP, Inc. (the new owner of KOB) were to file an application 
of its own for nighttime operation on 770 kc, such an application would 
not be entertained at this time by the Commission. Such an application 
would receive the same teatment as was accorded KXA's application 
filed in 1947 for a breakdown of 770 kc. It would go into the pending files. 


Il 

"Grandfather Rights" in Pending Applications Cannot 

Be Acquired by Assignment, Transfer or Amendment. 

If KSTP, Inc. cannot file and prosecute an application of its own 
at this time for a breakdown of 770 kc, can it acquire such a right by 
purchase or by amendment and thereby obtain a priority over other 
persons (such as KXA, KABC, et al.) who were assured in February 
1946 that the mere pendency of an application for a breakdown of a clear 
channel frequency would afford such person no equities on the frequency 


1 


If a like application were filed on any one of the other 23 Class I-A frequencies, it would be 
dismissed outright pursuant to the 1945-1946 policy pronouncements (1 RR 53:902). 
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applied for? | 

The Communications Act explicitly provides for the assignment 
and transfer of broadcast "licenses" (47 U.S.C. Sec. 310(b)). The ori- 
ginal 1934 Act, particularly Section 319, also contemplated the assign- 
ment or transfer of "construction permits," a matter subsequently clari- 
fied by explicit language in the July 1952 amendments to the Act (47 U.S.C. 
Sec. 310(b)). However, the 1934 Act has at no time provided for the 
transfer or assignment of mere "applications" for braodcast facilities. 
Thus, it is not surprising that Section 1.321 (1 RR 51:321) of the Com- 
mission's Rules specifies in detail the procedures to be followed in re- 





questing consent for the "assignment of a construction permit or license 
for an AM, FM, television, or other broadcast station or for consent to 
the transfer of control of a corporation holding such a construction per- 
mit or license," but makes no provision for the assignment or transfer 

of ungranted applications. | 


In further recognition of the basic difference between "applications" 
and "licenses," Rule 1.373 specifying the procedure for the processing 


of standard broadcast applications expressly provides (Rule 1. 373(h), 1 
RR 51:373(h)): | 


An application will continue to be carried under the same 
file number unless a major amendment is made which in- 
volves the substitution of a different application. (Examples: 
Change in station location so that essentially a new service 
area is involved; substitution of new parties in the appli- 
cation so that the original applicant no longer holds a 
majority control. ) | 


Thus, by express rule of the Commission, when a “major amendment" 
occurs, resulting in a "different application, " the application (as thus 
modified) must receive a new file number and be treated as a new 
application, to be processed accordingly. Radio Reading, 6 RR 182 (1950); 
J, Granville Clark, 7 RR 92 (1951) Palo Alto Radio Station, Inc., 7 RR 
963.(1952); Don Lee B/casting System, 7 RR 1093, 1095-1096 (1952); 
Rainbow, Inc., ("File No. BP-9910" amended to change officers, direc- 
tors, and stockholders, and "File No. 10, 381 assigned” --~ Public Notice 








29290, February 28, 1956). 


The foregoing rule lists as a specific example of a "major amend- 
ment" the "substitution of new parties" so that the original parties no 
longer hold "a majority control." That is precisely the instant situation. 
When file numbers were assigned to KOB's applications in 1944, 100% of 
the corporate stock was held by T. M. Pepperday. Asa result of the 
action here protested, 100% of Albuquerque Broadcasting Company is 
now held by KSTP, Inc. A complete new set of officers and directors 
has been substituted for those theretofore in control of the corporation. 
Accordingly, under Rule 1.373(h), the old Pepperday applications are 
"dead," new file numbers must be assigned to those applications to re- 
flect the new parties thereto, and as thus amended such applications must 
be treated as "new applications." And, as we have seen, under the 1946 
clear channel policy declarations which are still in force and effect (1 
RR 53:902), the amended applications being "new applications" for a 
"breakdown" of 770 kc must be dismissed or placed in the pending file, 
just as was KXA's application back in 1947. 


Previous attempts by persons who purchased stock of existing 
licensees to inherit the "grandfather rights" of their predecessors with 
respect to applications then pending have been refused by the Commission, 
either by way of transfer or amendment. Don Lee B/casting System, 7 RR 
1093, 1095-1096 (1952); Huntington Broadcasting Co., 13 FCC Reports 
1032, 1036 (1949); Philadelphia FM Hearing, Docket 7640 et al. In the 
Don Lee case, the record had been closed and a final decision awaited the 
outcome of the Commission's television "freeze." Because of an inter- 
vening 100% change in the corporate applicant, the Don Lee application 
1 The parties to the transfer application consummated the transfer on or about May 9, 1957, pursuant 
to consent granted March 13, 1957, At the time the transfer was consummated, apparently fearful of a 
possible reversal by the Court, the parties to the transfer application entered into an elaborate 67-page 
contract specifying the manner’ in which the stock of Albuquerque Broadcasting Company should be 
transferred back to Wayne Coy and Time, Inc. in the event the March 13 action of the Commission were 
subsequently set aside. On the day that KSTP, Inc. took over the ownership and operation of KOB, it 
elected new corporate officers and directors, and in due course so advised the Commission. Apparently, 
deeming himself bound by the Commission's actions here appealed from, the Examiner allowed KSTP, Inc. 


to amend the 1944 application and to step into Pepperday’s shoes. A petition for review of that action by 
the Examiner has not yet been acted upon by the Commission. 
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was dismissed, with the Commission stating that the new owners would 
have to file anew and that they would not be entitled to the priorities of 
their predecessors: "We are of the opinion that the application of Don 
Lee, if and when amended to show. . . [the new ownership], must be 
treated as a new application. As such, it will not be entitled to the 
priority status conferred upon Don Lee by the Memorandum Opinion and 
Order of May 13, 1948, and will be treated as are other applications 
properly filed in accordance with a procedural provision which we are 
adopting today." Don Lee B/casting System, 7 RR 1093, 1095 (1952). 
In the Huntington case, where a 44% minority stockholder died after the 
record was closed, the Commission refused to allow the corporate appli- 





cant to substitute other persons for the deceased in order that the cor- 
poration might retain a pending application -- on the ground that the 44% 
change was "tantamount to a new application." 13 FCC Reports 1032, 
1036 (1949). 





The case of Independent B/casting Co., 6 RR 1390 (1951), relied 


on by the Commission in 1952 at the time Pepperday transferred his 


| 
interests in KOB to Wayne Coy and Time, Inc., is not to the 


In that case the hearing related solely to engineering matters. The trans- 


contrary. 


fer did not occur until after the oral argument had been held bn the appli- 
cation in question. The case was "ripe" for a final decision. There the 
new owners could have refiled for the same facilities specified by their 
predecessors, in which event the Commission would have been required 
to go through the same hearing again. The Commission accordingly 
resorted to "short-cut" procedures. That is not the instant situation, in 


- There, without even waiting for an amendment, the Commission dismissed the old Don Lee 
applications, It should have taken similar action here. In no event should it have approved the transfer 
without attaching as a condition thereto that Dockets 6584 and 6585 be dismissed concurrently with the 
consummation of the transfer. 


-: In the Philadelphia FM Hearing (Docket 7640, not reported), the ownership of one of the applicants 
changed hands while the hearing was being held. The Commission held that Ashbacker jrights in that 
application could not be transferred to the new purchaser, that the new owner could not prosecute the 
seller's application, and that such application could no longer be considered in the comparative proceeding. 
The foregoing cases show conclusively that “grandfather rights” cannot be acquired by transfer or by 
amendment, 


| 
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its 1957 posture, whatever may have been the situation in 1952. Here 
the Commission was confronted with a 100% change in ownership at a 
time when a record compiled in 1945 and 1956 had not even reached the 
initial decision stage. The present record in Dockets 6584 and 6585, 
unlike that in the Independent case, was not confined to engineering 
matters; it included program matters (e.g., Issue 17). The request 
of the new owners to amend would come years after the original record 
was closed and six months after the "further hearing" was concluded -- 
at a time when the Commission has been adamant against the allowance 
of anything but routine amendments (1 RR 51:365(a) and cases cited 
thereunder). Here, because of the 1946 policy statements, no new 
application could be entertained and thus (unlike the situation in the 
Independent case) the Commission would not be confronted with a new 
hearing if the pending applications were dismissed. Here, unlike the 


Independent case, a further hearing would be necessary if an amendment 


was allowed. * 


Thus, it is clear (at least in a situation where a person cannot 
file a *new application") that he cannot under the Communications Act, 
relevant rules and precedents, acquire equities or priorities in pending 
applications by "purchase" (transfer or assignment) or by amendment. 
Because of the express provisions of Rule 1.373(h) and policy pronounce- 
ments made in 1945 and 1946 (still in force and effect), KSTP, Inc. as a 
"newcomer" cannot prosecute a "new application” nor step into Pepper- 
day's shoes so as to prosecute an application which contravenes existing 


- In Case No. 12883 appellant argued that the Commission had erred in 1952 in allowing Wayne 


Coy and Time, Inc, to step into Pepperday's shoes. Counsel for the Commission contended that such 
action was interlocutory and not reviewable in Case No. 12883. In its Order of September 27, 1957, 
reversing the August 1, 1955 decision there appealed from, the Court expressed no opinion on these 
various contentions. In any event, because of the new wording of Rule 1.373(h), the action by the 
Commission taken in 1952 is no longer a precedent under the factual situation which now prevails. 
See Don Lee le wie 7 RR 1093, 1095(1952). At the time of the 1952 decision (in which 
the Commission relied on the Independent case), Rule 1.373(h) did not list as an example of a “major 
amendment” the “substitution of new parties” so that the original parties no longer hold “majority 
control.” Thus, there ‘was no rule on the books in 1952 precluding the “short-cut” procedure of a 
transferee taking over a pending application filed by his predecessor. Such practice is now expressly fore- 
closed by Rule 1.373(h). 
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rules and policies of the Commission. 


Ill 

KSTP, Inc. Is Foreclosed from Sere Pepperday's 
1 Applications for a "Breakdown" o Ke. 

If KXA or KABC cannot at this juncture file for a "breakdown" of 
770 ke or any other clear channel facility by reason of 1946 policy de- 
clarations which are still in force and effect (1 RR 53:902), it necessarily 
follows under Rule 1.373(h) that KSTP, Inc. cannot step into Pepperday's 
shoes and acquire "grandfather rights" in an ungranted application. Any 





other holding would permit "trafficking" in ungranted applications (with 


the Act and the Commission's Rules containing no provision for the assign- 


ment or transfer of ungranted applications); it would enable one "newcomer" 
to obtain rights and priorities not accorded KXA, KABC or other new- 
comers, in contravention of the Ashbacker principle and Rule 1. 373(h). 


In short, neither the amendment nor purchase route is open to 
the new owner of Albuquerque Broadcasting Company. KSTP, Inc. cannot 
step into Pepperday's shoes. With the consummation of the KOB trans- 
fer, the old applications are "dead." The proceedings in Dockets 6584 
and 6585 thus become a nullity, because under Section 30& a) of the Act, 
the Commission can make agrant"only upon a written application there- 





for." Johnston Broadcasting Co. v. Federal Communications Commission, 
85 U.S. App. D.C. 40, 175 F.2d 351 (1949). Any application for a "break- 
down" of 770 ke tendered by the new owner of KOB (either as ‘an amend- 
ment or a new application) must be treated like any other newly filed 
application and assigned a new file number. Because of the 1946 policy 
declarations (which are still in force and effect) , any application for a 
"breakdown" of 660 kc or 880 kc would have to be dismissed: and any 
application for a "breakdown" of 770 kc would have to go into the pending 


file or be dismissed. 
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IV 


With the Dismissal of Dockets 6584 and 6585 No 
Proceeding Would Be Pending Before the Com- 


mission Which Would Warrant a Continuation of 
OB's Present Encroachment on 8 

on Ke. 

This Court, in its Decision of July 19, 1951 in Case Nos. 10496 
and 10570 (89 U.S. App. D.C. 298), made it clear that the mere pendency 
of the Clear Channel Proceeding (then pending and still pending before the 
Commission) afforded no adequate ground for continuing KOB on 770 kc. 
This Court, in its Order of September 27, 1956 in Case No. 12883 (14 
RR 2020), likewise made it clear that the Commission's 3-2 decision of 
August 1, 1955 (allowing KOB to continue on 770 ke under an SSA while 
Dockets 6584 and 6585 were being decided) likewise was no justification 
for KOB's continued encroachment on WABC's rights on 770 kc -- by 
reversing said decision of August 1, 1955 for further proceedings. 


On September 19, 1956, eight days before this Court issued its 
Order of September 27 in Case No. 12883, the Commission extended 
KOB's SSA on 770 ke for a period of three years (until October 1, 1959), 
or until Dockets 6584 and 6585 were decided. This Court having taken the 
action it did on September 27, setting aside the Commission's August 1, 
1955 decision which had theretofore been its justification for continuing 
KOB on 770 kc, the Commission set aside its September 19 grant, but 
on its own motion granted KOB "authority" to operate on 770 ke until 
October 1, 1957 or until Dockets 6584 and 6585 were decided.” 


1 Such action, we submit, like the Commission's original action of October 14, 1941, placing KOB 
on 770 ke on its own motion and without an application therefor, contravened Section 308 (a) of the 
Communications Act limiting the Commission's right to make grants “only upon written application 
therefor” and this Court's decision in the Johnston case, 85 U.S. App. D.C. 40, 175 F. 2d 351 (1949). 
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It is thus apparent that the Commission is now using the pendency 
before it of Dockets 6584 and 6585 as its excuse for continuing KOB on 
770 kc. If those proceedings were dismissed -- if KSTP, Inc. could no 
longer prosecute those applications, there would be no proceeding pend- 
ing before the Commission which even purports to satisfy this Court's 
1951 mandate and hence no basis for any action by the Commission allow- 
ing KOB for still another three years to operate on 770 kc. This Court's 
1951 mandate, coupled with its September 27, 1956 Order, leaves no 
room for doubt that the continuation of the status quo there authorized 
"for such reasonable period as may be necessary to make a valid deter- 
mination. . . with all deliberate speed'" contemplated no such pro- 
longation as has here occurred. With no proceeding pending before the 
Commission which affords even a glimmering hope of a prompt resolution 
of the controversy, KOB would have no eres but to return to its 
duly licensed facilities on 1030 kc (10 kw, U).’ | 





1 


\ 
| 


| 
| 
| 
\ 
| 
| 


1 
In its 1951 decision, this Ccurt, in discussing the “many possibilities” for action in this case, suggested 


by way of example that the Commission might remove from the pending file and bring up to date the old 
record in Dockets 6584 and 6585 (89 U.S. App. D.C. 298, 307, fn. 11). That suggestion was made at a 
time when Pepperday still owned 100% of Albuquerque Broadcasting Company. KOB has twice changed 
hands since this Court made that suggestion. This Court in 1951 did not say that, come what May and 
regardless of intervening developments which might foreclose the utilization of those dockets, such vehicle 
must be the one utilized by the Commission in reaching an appropriate solution of the KOB controversy. 
With the change of ownership and with Rule 1.373(h) now on the books, that proceeding no longer provides 
a means for resolving the KOB problem. In 1951 the Court did not give the Commission carte blanche 
authority to violate every rule on the books. It did not disturb the Commission's policy conclusions of 1946 
that clear channels were not to be broken down in ad hoc proceedings. In fact, it took pains to point out 
(p. 306) that any decision reached at this juncture might have to be modified when the Clear Channel Pro- 
ceeding was concluded. The Commission has heretofore assured this Court by letter of November 8, 1956 
in Case No. 12883 that it would consider clear channel frequencies other than 770 ke and 1030 kc before 
reaching a permanent conclusion regarding KOB's operating facilities. Frequencies othet than 770 ke and 
1030 ke are not being considered, and have not been considered, in Dockets 6584 and 6585. 12 RR 583, 
586-587, par. 7; 13 RR 861, 872-873, par. 21. In short, those proceedings merely serve to prolong KOB's 
operation on 770 kc in contravention of the 1951 mandate of this Court, 
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V 
Appellant Has a Legally Protectable Interest in 
Seeing Full Effect Given to Statutes, Rules and 
licies Which Would Bring to an pnd the Long- 

Continuing Encroachments by KOB on 770 Kc. 

It follows, therefore, that appellant had a definite “interest” in 
seeing Dockets 6584 and 6585 dismissed in the event of a sale of KOB 
to a new purchaser: (1) The pendency of those proceedings are a definite 
threat to WABC's Class I-A status on 770 kc, subjecting ABC to the risk 
that its one and only clear channel frequency might be broken down in an 
ad hoc proceeding, whereas the licenses on other Class I-A frequencies 
run no such risk; and (2) the dismissal of those proceedings would cut 


from under the Commission its last "excuse" for not returning KOB to 


its duly licensed frequency of 1030 ke.* 


Rule 3.25 and the terms of WABC's license expressly preclude 
any other station from operating on 770 kc at night. The 1945 and 1946 
policy conclusion that the advisability of breaking down clear channels 
must be determined in an over-all rule-making proceeding and not in 
piecemeal ad hoc fashion is still on the books (1 RR 53:902). The assur- 
ances there made that pending applications would afford such persons no 
priorities are binding on the agency. Rule 1.373(h) and Section 310(b) 
of the Communications Act foreclose a new owner from taking over 


1 KOB is not a homeless waif. | The Commission is not confronted with a situation where KOB has no other 
place to go. KOB was put on 1030 kc (10 kw, U) in March 1941, there to remain until an “appropriate 
application” presented a desirable alternative (*J.A. 39). Instead of installing a 50 kw directional array 
on 1030 ke which would protect Station WBZ in Boston, as it had legal authority to do, it sought and 
obtained an SSA to operate on 1030 ke with 50 kw day and 25 kw night nondirectional. WBZ interposed 
no objection to that grant. KOB was not shifted some five months later to 770 ke at the behest of WBZ 

or KOB, but solely at the behest of the Commission while certain skywave measurements were being 
taken, a program interrupted by World War II and never resumed. Throughout the intervening years, 
KOB’s license on 1030 kc has been periodically renewed by the Commission, the last such renewal for 
the period ending October 1, 1959 having been granted in September 1956 with no protest from WBZ. 
The time for such a protest has long since expired. Therefore, KOB has a valid and incontestable license 
on 1030 ke to which frequency it can be retumed, with WBZ in no position to complain. Although Pep- 
perday contended that KOB was “shoved around” at the time of the NARBA shifts in 1941, the fact is that 
KOB's licensed coverage on 1030 ke (a lower frequency) exceeds the coverage it had on 1180 ke (with 10 
kw operating power) at the time NARBA was ratified and when the 1941 shifts were made. Furthermore, 
KSTP, Inc. (purchasing KOB in 1957 with full knowledge of this Court's 1951 and 1956 mandates) is not 
in a position to urge any “equities” which Pepperday may have asserted. 
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ungranted applications filed by his predecessor. KSTP, Inc. | cannot, 
therefore, further prosecute the proceedings in Dockets 6584 and 6585. 
If those dockets were dismissed, there would be no proceedings pending 
before the Commission which would in any way justify KOB's continued 
encroachment on WABC's Class I-A status and clear channel rights on 
770 ke. | 





As made clear by the Supreme Court during its past term, rules 
and regulations of an administrative agency are binding on the regulator 
as well as those whom it regulates.". . . regulations validly prescribed 
by a government administrator are binding upon him as well as the citizen", 





even where the provision in question may be entirely discretionary under 
the statute. Service v. Dulles, 25 LW 4494 (U.S. Sup. Ct. , 1957). 
Certainly ABC has standing to bring to the Commission's attention rules 
and statutory provisions, which if correctly applied will terminate KOB's 
continuingimpingement upon WABC's rights on 770 kc. This it sought 

to do, first in its pleadings of March 4 and 6, 1957 (R. 205- -245), and then, 
when the Commission denied those pleadings by making an unconditional 
grant on March 13, 1957 (R. 261-263), by protesting and requesting re- 
consideration of that action (R. 264-321). The instant appeal covers both 


adverse actions. 


VI ! 

ABC Had Standing to Demand That the Transfer of KOB 

to a New Owner Be Conditioned on the Dismissal of Dock- 

etsxcoeaiandiGoso= ee 

By reason of Section 310(b) of the Communications Act (providing 
for the transfer of "licenses" and "construction permits"), by reason of 
Rule 1.373(h) (precluding a transfer or amendment of ungranted appli- 
cations to reflect a 100% change in corporate ownership), and by reason 
of 1945-1946 policy pronouncements foreclosing "new applications" for 
a breakdown of existing clear channel facilities, appellant had standing 
to object to a transfer grant which purported to confer on a newcomer" 


the same rights enjoyed by the transferor. KSTP, Inc., if proper effect 
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were given to the foregoing statutory provisions, could not succeed to 
Pepperday's rights and priority status. By virtue of those rules appel- 
lant had standing to be heard (under Sections 309(c) and 405) in opposition 
to a nonhearing grant which purported to transfer "rights" which under 
the Communications Act and the Commission's rules cannot be trans- 
ferred -- a transfer in derrogation of appellant's exclusive rights on 

770 ke. 


The pendency of Dockets 6584 and 6585 subjected appellant to a 
threat of a breakdown of 770 kc on the basis of an ad hoc proceeding. It 


has a right to be placed in the same position as the other 23 Class I-A 
licensees. This extra threat affects the value and economic worth of 
station WABC, appellant's only clear channel facility. Appellant like- 
wise has a right to have the existing electronic impingement by KOB on 
WABC's licensed rights on 770 kc terminated. Unless KSTP, Inc. was 
willing to take over Albuquerque Broadcasting Company subject to the 
third condition sought by appellant (that Dockets 6584 and 6585 be dis- 
missed), appellant had standing to demand a hearing on the propriety 
of the requested transfer and the continuation of KOB on 770 ke. In its 
protest, appellant asked to be heard on the following "public interest" 
issues, which we submit were highly germane (R. 316-319): 


%. To determine whether the public interest would be 
served if the transfer application is granted on the con- 
dition that, in the event the transfer is consummated, 
Albuquerque Broadcasting Company shall forthwith dis- 
miss its pending applications for a "breakdown" of 770 
ke and for a “regular license" on 770 ke. 


8. To determine whether, with a 100% change in the 
officers, directors, and stockholders of Albuquerque 
Broadcasting Corporation, that corporation and/or the 
transferee can continue, under the Communications Act 
of 1934 and the Commission's present rules, policies, 
and precedents, to prosecute applications filed in 1944 
for a "breakdown" of 770 kc. 
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9. To determine whether any rights which Albuquerque 
Broadcasting Company may have acquired by virtue of 
its 1944 applications for a "breakdown" of 770 ke are 
transferable to KSTP, Inc. under the Communications 
Act of 1934 and the Commission's rules, policies, and 
precedents. | 





10. To determine whether a transfer of "grandfather 
rights" is contemplated by the parties to the sales agree- 
ment of February 1, 1957 and the transfer application 
filed pursuant thereto (BTC-2426). | 


11. To determine what portion (if any) of the considera- 
tion specified in the February 1, 1957 agreement rep- 
resents a payment by KSTP, Inc. for "grandfather rights" 
in the 1944 applications. ! 


12. To determine what "equities," if any, in 770 kc, 
are embraced in the contract of February 1, 1957 and 
in the transfer application filed pursuant thereto (BTC- 
2426). | 





13. To determine what portion, if any, of the consi- 
deration specified in the February 1, 1957 agreement 
represents a payment by KSTP, Inc. for "equities" 
heretofore asserted by the transferor in 770 ke. | 


14. To determine whether, under the evidence adduced 
on issues 10-13, the parties to the February 1, 1957 
contract and to the transfer application (BTC-2426) are 
"trafficking in applications" and "frequencies" in con- 
travention of established rules and policies. 


15. To determine whether, in view of the pendency of 
the Clear Channel Proceeding, it is in the public’ interest 
to permit KSTP, Inc., by purchasing the stock of Albu- 
querque Broadcasting Company, to acquire rights in and 
to prosecute applications for a breakdown of 770'kc. 





16. To determine whether public interest would be 
served by granting the transfer application on con- 
dition that KOB return forthwith to its licensed fre- 
quency of 1030.kc, with the power and subject to’ the 
conditions imposed at the time of the NARBA "shifts." 








x * * * *& * 


19. To determine by what authority, with the refusal 
of the Commission on September 29, 1956 to extend 
KOB's SSA on 770 kc, KOB is presently operating on 
770 kc and whether such "authorization" is trans- 
ferable under Section 310(b) of the Communications 
Act. : 


20. To determine, in the light of the evidence adduced 
under the foregoing issues, whether the grant of the 
transfer application made on March 13, 1957 is in the 
public interest. 

If appellant was not a "party in interest” with a right to be heard 
on such issues, in view of the proposed impingementby KOB's new owners 
on WABC's rights on 770 kc, we sadly misread this Court's decision in 
the Camden case and the statutory language and legislative history of 


Section 309(c). 


VII 
ABC Had Still Further Standing to Insist on Con- 
itions 1 and 2 
Up to this point in its brief, appellant has shown why it had 
standing to object to a transfer grant which permitted the new owners 
of KOB to step into Pepperday's shoes (in contravention of the third 


condition requested by appellant). In its Protest and Petition for Re- 


consideration, appellant likewise spelled out in detail still other matters 
which gave it standing to object to a transfer of KOB to KSTP, Inc. with- 
out attaching thereto certain other conditions, namely, that the grant be 
made (1) subject to any action which the Commission may take to carry 
out the 1951 and 1956 mandates of this Court, and (2) subject to the 
condition that the transferee expressly agree to carry out commitments 
made by KOB subsequent to this Court's Order of September 27, 1956. 


With respect to these two last-mentioned conditions, appellant's 
claim of standing can be readily demonstrated. It was clear from the 
sales agreement of February 1, 1957 (paragraphs 1(c), 7(h), 7(i), 7(s), 
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14(b), 21) that KSTP, Inc. was proposing to purchase the stock of 
Albuquerque Broadcasting Company with full knowledge of the "770 kc-- 
1030 ke" litigation (R. 1-204). As heretofore mentioned, at the time of 
the transfer of the stock of Albuquerque Broadcasting Company to Wayne 
Coy and Time, Inc. in May 1952, the Commission, at ABC's s request, 
consented to the transfer subject to "any action" which it might sub- 
sequently take to carry out this Court's 1951 mandate. The condition 


was attached "in the interest of dissipating confusion in the minds of the 
parties." (Memorandum Opinion and Order of May 29, 1952 in BTC- 
1300). The condition having been inserted at the time of the 1952 trans- 
fer, the failure to attach such a condition to the 1957 transfer would 
indeed create "confusion."' The omission could raise a suggestion that 
KSTP, Inc. might have greater rights than did its predecessors who 





took over subject to such a condition. 


This was particularly true in view of the Commission's unpre- 
cedented action of September 29, 1957, when it revoked its September 
19 grant of an SSA on ‘70 ke to "October 1, 1959, or until Dockets 6584 
and 6585 are decided," and substituted therefor a like “guthorization" on 
its own motion. The Commission did not explain its action but its pur- 
pose was obvious. Form 317, on which requests for SSA's must be filed, 
(1 RR pt. 2, 98: p. 285) contains an express representation and agree- 
ment by the applicant that the instrument of authorization therein re- 
quested "will be subject to cancellation by the Commission at any time 
without notice or hearing."" KOB, having accepted the instrument under 
those terms, would not be a "person aggrieved" if the Commission were 
to terminate an outstanding SSA and more particularly were it to refuse a 
further extension thereof. This Court has expressly so held in connection 
with an SSA requested by WLW for 500 kilowatts on 700 kc, and which the 
Commission subsequently refused to extend. Crosley Corporation v. 
Federal Communications Commission, 70 U.S. App. D.C. 312, 316, 
106 F. 2d 833 (1939), cert. den., 308 U.S. 605 (1940). | 
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The scope of that decision has been in no way limited by either the 
Administrative Procedure Act of 1946 (Section 9(b))or the 1952 amend- 
ments to the Communications Act (Section 307(d)). The Commission knew 
that Station KOB had a valid license on 1030 kc, granted September 19, 
1957 for the period ending October 1, 1959. It is this license, and the 
renewal thereof, and not its SSA on 770 kc, which is protected by Section 
9(b) of the APA (5 U.S.C. Sec. 1008(b)) and Section 307(d) of the Communi- 
cations Act (47 U.S.C. Sec. 307(d)). The Commission does not renew 
SSA's. It grants a new SSA for each extension period (after finding that 
a waiver of an existing rule is in the public interest). 


Therefore, if the September 19 grant of the SSA stood, in the light 
of this Court's Order of September 27, 1956 in Case No. 12883, the Com- 
mission new that KOB had no rights on 770 which could not be immediately 
terminated. But if the Commission made the grant on its own motion on 
770 kc it knew that KOB could argue against a termination thereof without 
a prior "hearing.””? It was imperative, therefore, if KSTP, Inc. (the new 
owner) was not to have greater rights on 770 kc then its predecessors, that 
the transfer grant (like the one in 1952) be made subject to any actions the 
Commission might take to carry out this Court’s mandates. Appellant 
clearly had standing to request a condition which would preclude KSTP, 
Inc. from asserting rights greater than were enjoyed by its predecessors 


and to protest a grant which failed to clarify this matter.” 


1 tn our view, the September 29, 1956 action was a complete nullity. The Commission is expressly 
foreclosed by Section 308(a) of the Act from making a grant of a radio authorization except “upon written 
application therefor” (47 U.S.C. Sec. 308(a)). Johnston Broadcasting Company v. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 40, 175 F. 2d 351 (1949). 


2 In its Protest appellant asked to be heard on the following issues pertinent to this aspect of its April 12, 
1957 pleading (R. 315): 

1. To determine whether the public interest would be served by the Commission granting 
its consent to the transfer of Albuquerque Broadcasting Company to KSTP, Inc. on condition 
that such grant is subject to any action which the Commission may take to carry out the man- 
dates and directives of the United States Court of Appeals for the District of Columbia Circuit 
in Case Nos. 10492, 10570, and 12883. 

2. To determine whether, in law or in fact, “confusion” may arise and whether ABC's 
legal rights will be prejudiced, if the grant is not made subject to the condition set forth in 
Issue No. 1, 

3. To determine whether, in law or in fact, the attachment of the condition set forth 
in Issue No. 1 would result in eliminating avoidable delays in complying with the mandates 
of the Court in Case Nos. 10492, 10570, and 12883. 
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Appellant had standing likewise to insist on its second proposed 
condition. Although the February 1 contract required Time, Inc. and 
Wayne Coy to reimburse KSTP, Inc. for certain expenditures which might 
be incurred in completing a directional array to protect WABC (as a 
Class I-B rather than as a Class I-A operation), the contract/contained no 
express covenant by KSTP, Inc. that it would carry out the commitments 
made by its predecessor, following the issuance by the Court of its Order 
of September 27, 1956 in Case No. 12883. Therefore, in order that ABC 
would not lose the "fruits’of litigation to date, appellant had standing to 
insist that this Court's Order of September 27 not be circumvented by a 
100% change of ownership. Here again, ABC certainly had standing to 
insist that it be made clear that the new purchaser would not have greater 
rights than its predecessor. | 


vill 


If Appellant Had Standing to Urge Any One of Its Re- | 
quested Conditions, the Commission's Action of May | 
13, 1 Contravened Section Cc). | 


If appellant had standing to protest or to request reconsideration of 


the unconditional March 13 grant with respect to any one of the three con- 
ditions which it sought, the Commission could not deprive appellant of 
"standing" by the tack it took in this case -- of denying appellant's plead- 
ing for lack of standing and then on its own motion adding Conditions 1 and 
2. True, the addition of those two conditions by the Commission on its 


own motion rendered "moot" on the merits appellant's contentions with 
ee Ges SS ! 


i Appellant asked to be heard on the following issues appertaining to this phase of its protest (R. 316): 


4. To determine whether, in the event the transferee desires to operate 770 ke at night, 
the public interest would be served by having the transfer application granted subject to the 
requirement that the transferee agrees to carry out commitments heretofore made by |Albu- 
querque Broadcasting Company with a view to complying with the Court's Order of September 
27, 1956 in Case No, 12883. 


5. To determine whether, in law or in fact, “confusion” may arise and whether ABC's 
legal rights will be prejudiced, if the grant is not made subject to the condition set forth in 
Issue No, 4. 


6. To determine whether, in law or in fact, the attachment of the condition set forth 
in Issue No. 4 would result in eliminating avoidable delays in complying with the mandates 
of the Court in Case Nos. 10492, 10570, and 12883. 
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respect thereto. But if appellant had standing to urge either of those 
conditions (which the Commission saw fit to insert on its own motion), the 
Commission could not dispose of the other conditions in the manner it did. 


Section 309(c), as amended January 20, 1956 (47 U.S.C. Sec. 
309(c)) spells out the procedures for sifting the wheat from the chaff in 
protest proceedings, namely by oral argument as on demurrer and by 
evidentiary hearing. Appellant's protest and petition for reconsideration 


was filed as an integral whole. If ABC had standing to urge any aspect of 
that pleading, the other portions thereof had to be considered on the 
merits in the manner specified by Section 309(c) -- by oral argument (as 


a minimum) and if need be by an evidentiary hearing. The Commission 
could not on its own moticn take care of any portion of the pleading which 
gave ABC standing, and then throw out the remainder of the pleading for 
"lack of standing, " thereby avoiding a hearing on the public interest issues 
specified in the protest. Any such construction would mean that when elec- 
trical interference is caused to an existing station by a new grant, the 
Commission could require the new grantee to reduce power and modify 
slightly his directional pattern, thereby eliminating protestant'’s “standing, " 
and then toss out his various "public interest" issues "for lack of stand- 
ing." If such is to be the law, we submit that Congress must first re- 
write Section 309(c). 


Having standing to present any of the matters it did, all other 
"public interest" issues which appellant set forth in its protest (20 in 
number) must be disposed of in the manner provided by Section 309(c), 
to wit, by oral argument on matters which the Commission believes it 
can dispose of as on demurrer, and by an evidentiary hearing on any re- 
maining matters. In'the meantime, while such an argument or hearing 
is being held, the grant of consent to the transfer should have been sus- 
pended (47 U.S. A. Sec. 309(c)). The Commission cannot,by taking care 
of matters on its own motion in which ABC had an obvious "interest" and 
which it urged in its protest, thereby deprive ABC of standing to raise 
the other public interest matters set forth in its protest, and in that way 
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avoid the necessity of passing upon those matters on the merits. Such 


a holding would emasculate Section 309(c) as presently written. In 
granting a transfer application without a hearing and in thereafter re- 





fusing to accord appellant even an oral argument on the public interest 
matters raised in its protest, the Commission vitiated procedures laid 
down by Congress in Section 309(c) of the Act. 


CONCLUSION 





For the foregoing reasons appellant requests this Court (1) to 
set aside the Commission's action of March 13, 1957 unconditionally 
granting its consent to the transfer of KOB to a new owner, (2) to set 
aside the Commission's action of May 13, 1957, summarily denying 
(for lack of standing) appellant's Protest and Petition for Recon- 
sideration of the aforesaid action, and (3) to remand this matter to 





the Commission for further proceedings in accordance with law. 
Respectfully submitted, 


JAMES A. McKENNA, JR. 


VERNON L. WILKINSON 


McKenna & Wilkinson | 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellant 
September 26, 1957 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented have been agreed upon between the 


parties and are set forth in the Brief for Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,937 


a eel 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
Appellant, 
V. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


KSTP, INC., 
and 

ALBUQUERQUE BROADCASTING COMPANY (NSL), 

TIME, INCORPORATED and WAYNE COY, 


ntervenors. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


TD 


BRIEF FOR APPELLEE 


a 


COUNTERSTATEMENT OF THE CASE 


a a as 


This appeal brings before the Court once again an aspect 





of the Commission's proceedings relating to the still unfinis- 
hed efforts to determine upon the optimum Decmanient license 
status of Radio Station KOB in Albuquerque, New Mexico. The 
matter has been before this Court twice prenitousdlye resulting 


in a decision of this Court in 1951 in Cases No. 10,496 and 


10,570, American Broadcasting Co. v. Federal Communications 


Commission, 89 U.S. App. D.C. 298, 191 F.2d 492, and an order 








ies 
of this Court on September 27, 1956, in Case No. 12,883, 


American Broadcasting-Paramount Theatres, Inc. v. Federal 
1/ 


Communications Commission (not officially reported) 

In view of these previous cases in this Court extended 
discussion of the complex early history of this proceeding 
is not believed to be necessary. In our opinion a good 
statement of the earlier history of this proceeding is con- 
tained in the decision of Judge Washington in American Broad- 
casting Co. v. Federal Communications Commission (89 U.S. 
App. D.C. 298 at 300, 191 F.2d at 495). 

As the Court will remember, the intervenor, Albuquerque 
Broadcasting Co. (sometimes referred to in this brief as 
“KOB"), is the licensee of radio station KOB, Albuquerque, 
N.M. It lost its frequency as a result of the NARBA agree- 
ment of 1941, was given a new license to operate on 1030 ke 
with 10 kw power over its protest and the objection of the 
Westinghouse Broadcasting Co., licensee of radio station WBZ., 


Boston, Mass. which operates on 1030 ke, and was subsequently 


granted a series of special seryice authorizations to operate 


on 770 ke with 50 kw power day, 25 kw night, non-directional. 
The appellant, American Broadcasting-Paramount Theatres, Inc. 
(sometimes referred to as “ABC"), operates radio station WABC 
on 770 ke as a clear channel, 50 kw station, and has opposed 

KOB operation nighttime on this channel. KOB, in 1944, filed 
17 The order of the Court is set forth in 14 Pike & Fischer 


R.R. 2020 and for the convenience of the Court has been at- 
tached as Appendix A to this brief. 
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an application for permanent licensed operation on 770 kc with 


a power output of 50 kw both day and night. Hearings on this 





application were held in 1945, then suspended because of com- 
| 
mencement of the Commission's still pending clear channel 


| 
hesring. They recommenced in 1955 following the decision of 


this Court in American Broadcasting Co. v. Federal Communica- 
tions Commission, 89 U.S. App. D.C. 298, 191 F.2d io 

As a result of the 1951 decision of this Court the Con- 
mission was directed to take expeditious action to resolve the 


long pending question as to the status of station KOB's proper 





mode of operation, The Court recognized at the time, however, 
that precipitous action to force station KOB off the air or 

to unduly limit its service would not necessarily be in the 
public interest or afford adequate protection to the interests 
of the parties involved. Accordingly it held that "if ap- 
propriate proceedings are promptly begun and expeditiously 
parntiod forward, we would not regard it as inconsistent with 
our holding here if the Commission were to preserve! the status 
quo for such reasonable period as may be necessary to make a 
‘valid determination . . . with all deliberate speed. *" 


In its Order in Case No. 12,883 on September 27, 1956, 





subsequent to a Commission decision, after hearing, that the 
outstanding special service authorization for KOB should re- 


main in effect pending conclusion of the more detailed hearing 


2/ Hearings on the application have been concluded, and the 


examiner is now preparing his decision. 








a To 
with respect to application for permanent modification of KOB's 
license to specify operation on 770 ke in lieu of 1030 kc, this 
Court concluded that the Commission had not conformed to its 
previous mandate. It did so on the basis that it had not in- 
tended to countenance a continuation of KOB‘'s infringing status 
on the frequency 770 ke for such a substantial period. The 
Commission was therefore directed to take effective steps within 
60 days from the order “substantially to relieve said illegal 
impingement upon the existing license of WABC pending final 
determination of the use to be made of the frequency 770 ke 
either in the so-called clear channel proceeding or in the pro- 
ceedings now being conducted pursuant to the Commission's Order 
of May 26, 1955, in reference to the status of Station KOB.” 

The Court made clear that it was not its intention to put Station 
KOB off the air if that result could be lawfully avoided but 
only “substantially to terminate the existing interference with 
Station WABC until such time as the Commission finally deter- 
minés the controversy after appropriate proceedings.” 

In accordance with this mandate of the Court, the Commission 
on November 8, 1956 ordered KOB to submit to it within 10 days 
a plan for the erection and utilization of a directional antenna 


array which would provide protection to the .05 mv/m — 50% sky- 


3 
wave contour of station WABC. KOB was informed that in the 


3/7 =©At page 9 of its brief in the first paragraph and footnote, 
appellant makes a baseless charge that the Commission took an action ‘ 
which “bordered on the contumacious” in order to confer on KOB 


"greater rights on 770 ke than it had before this Court's Order 





ele 
absence of a satisfactory plan which could be effectuated within 
a reasonably short period of time the Commission would have no 


discretion other than to terminate its nighttime operation. 





KOB responded with.a plan but attempted to condition its willing- 


ness to accept temporary operation pursuant to such a plan upon 
the Commission's willingness to take certain action within speci- 
fied periods of time to determine KOB*s permanent status and 
location in a manner agreeable to it. the, Commission by Memoran- 
dum Opinions and Orders of November 26, 1956, (14 Pike & Fischer 
RR 825) and December 10, 1956 (14 Pike & Fischer RR 828) rejected 
both the proposed conditions on the adoption of the proposed new 
mode of operation submitted by KOB and the objections filed by 
the appellant ABC to any continued operation by KOB on 770 ke. 
KOB was directed immediately to commence construction of its 
directional antenna planned to protect WABC and to put such 


directionalized operation in effect without unnecessary delay. 


3/ (Cont'd) of September 27, 1956," when the Commission “two 
days thereafter" rescinded a new SSA issued by the Commission 
on September 26, 1957 “and substituted therefor an order (on 
its own motion) granting KOB “authority” to operate on 770 ke, 
likewise until October 1, 1959 or until a decision was reached 
in Dockets 6584 and 6585". (The terms of the previous SSA). 
The statement is repeated in the body of the appellant’s brief 
at pp. 28 and 35. This is entirely false. In fact the Commis- 
sion by order of October 1, released October 2, rescinded the 
SSA and authorized KOB to continue its existing mode of opera- 
tion on 770 ke only “until such time as the Commission issues 
a further Order to effectuate compliance with the Order issued 
by the United States Circuit Court of Appeals for the District 
of Columbia Circuit on September 27, 1956 in Case No. 12,883." 
Since this order is not reported, it is set out as Appendix B 
to this brief. Lees! te 
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It did in fact begin operation with a directional antenna (thus 
protecting WABC’s '.05 mv/m - 50% skywave contour) on April 25, 
1957. Neither KOB nor the appellant has sought further Court 
review of the action of the Commission taken to comply with 
this Court order of September 27, 1956. 

' Throughout the entire period from 1940 to 1951, when this 
Court’s first decision relating to KOB's status was issued, 
and continuing to May 28, 1952, the Albuquerque Broadcasting 
Co., licensee of station KOB, was owned by T. M. Pepperday. 

On that day the Commission approved the transfer of 100% of 
the stock in Albuquerque Broadcasting Co. from Pepperday to 
Time, Inc. and Wayne Coy. It was argued by the appellant be- 
fore the Commission, and in this Court at the time of its ap- 
peal in Case No. 12,883, that as a result of this transfer 
station KOB had lost all rights to continue to operate on the 
frequency 770 kc. This argument was based upon the assertion 
that such operation depended upon the existence of applications 
which had been filed by KOB for permanent modification of its 
license to specify 770 kc, that such applications had automa- 
tically died as airesult of the transfer and that under con- 
trolling Commission policies no new applications filed by the 
new owners of station KOB for permanent operation on 770 ke 
could be considered. The contentions of the appellant to this 


effect were rejected by the Commission. They were not adopted 


and, in our opinion, sub silentio rejected by ery, Court in its 
4 


order of September 27, 1956, in Case No. 12,883. 


4/ This matter is elaborated on in the argument, infra, at 


pages 31-33. 
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On February. 8, 1957, while KOB was in process of construct- 


ing its directional antenna to protect station WABC,| Time, Inc. and 
Wayne Coy filed an application with the Commission to transfer 
the stock of Albuquerque Broadcasting Co. to the intervenor KSTP, - 
Inc. Thereupon appellant on March 4, 1957, filed a iso-called | 
“petition for relief" requesting the Commission to condition any 
consent to the proposed transfer it might grant in three respects. 
(R. 206-245) | 
The first two of these proposed conditions were that the 
grant be subject to the action which the Commission might take 
to carry out the several mandates of this Court in the previous 
litigation in this matter and that the transferee would express- 
ly agree to carry out the commitments previously made by Albuquer- 
que Broadcasting Co. with a view to complying with this Court's 
order of September 27, 1956. The third condition requested was 
that upon consummation of the transfer KOB should “forthwith” 
dismiss its pending applications for a “break down" |of 770 ke 
and for a regular “license” on that frequency. With respect to 
the latter condition the appellant argued at length, and for the 
same general reasons previously advanced with respect to the 
1952 transfer from Pepperday to Time, Inc. and Coy, that as a 
result of the new transfer KOB's application for regular opera- 
tion on 770 ke would have to be dismissed and its present opera- 
tion on that frequency terminated as a result of such dismissal. 
This petition for relief was amplified by a supplement filed by 
appellant on March 6, 1957 (R. 241-245) and opposed| by Albuquerque 








a 
Broadcasting Co. and KSTP, Inc. on March 8, 1957 (R. 246-260). 
On March 13 the Commission granted its consent to the 
transfer of control of Albuquerque Broadcasting Co. from Time, 
Inc. and Wayne Coy to KSTP, Inc. (R. 261) and on the same date 
by letter order rejected the proposed conditions requested by 


the appellant. The first two conditions were rejected on the 


ground that they were unnecessary and the third on the ground 


that it related to matters presently in hearing (i.e., the 
application of KOB for permanent operation on 770 kc) and 
could’ only be decided on the basis of pleadings filed in the 
record of that hearing proceeding (R. 262-263). 

' On April 12, 1957 the appellant filed a protest and peti- 
tion for reconsideration of the action of the Commission 
granting approval to the transfer without attaching the condi- 
tions it had requested (R. 265-320). This was opposed by the 
intervenors on April 19, 1957 (R. 322-344). On April 29, 1957, 
appellant filed a reply to this opposition (R. 346-350). On 
May ‘8, 1957, the Commission adopted a Memorandum Opinion and 
Order (released May 13, 1957) which dismissed the protest 
and petition for reconsideration of the appellant on the ground 
that it lacked standing as a party in interest under Section 
309(c) and as a person aggrieved or whose interests are ad- 
versely affected under Section 405 of the Communications Act. 
(R. 351-360) The Commission in this order, however, gave fur- 
ther consideration on its own motion to the conditions which 


had been requested by the appellant. The order reiterates our 
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belief that requested conditions 1 and 2 are unnecessary but 
nevertheless adopted these two conditions with minor modifi- 
cations “in view of the fact that the attachment of conditions 
of that nature, however superfluous in legal effect, may help 


to clarify the rights and obligations of the parties! involved". 


The Commission again rejected the third proposed condition 


that KOB be required to dismiss the pending application for 
770 kc, on the ground that the request had no bearing on public 
interest in a grant of the transfer and was a matter! which can 
properly be raised by American Broadcasting only in the 770 ke 
hearing (R. 351-359). | 
The present appeal is from the Commission action of March 
13 granting the transfer application and from the Memorandum 
Opinion and Order of May 8, 1957 dismissing appellant‘s pro- 


test and petition for reconsideration of that action. 





2 On June 20, 1957, Albuquerque Broadcasting Company filed 

a petition in the pending Commission hearing proceeding for 
leave to amend its 770 ke applications to show consummation of 
the proposed transfer on May 10, 1957 and passage of control 
from Time and Coy to KSTP, Inc. This petition was opposed by 
the appellant, ABC, on June 26, 1957 in a pleading which also 
moved that KOB's applications be dismissed and its operating 
authority on 770 ke be terminated. KOB filed a reply on June 
28. Appellant filed a further response on July Ze 1957, On 
July 3, 1957 oral argument on these motions was held before 

FCC Hearing Examiner Hutchison, and on July 11, 1957 the examiner 
issued an order finding that KOB had established “good cause“ 
under Section 1.365 of the Commission's Rules for the amendment 
and granting it. This order has in turn been appealed to the 
Commission under Rule 1.750, oppositions have been filed,and 


the matter is now pending before the Commission. ! ; 
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SUMMARY OF ARGUMENT 

Appellant's protest was dismissed because it lacked stand- 
ing. The Commission's grant of the transfer application in no 
way placed appellant in any worse position than it was before; 
therefore there was no aggrievement. The fact that appellant 
suffers injury from KOB"s continuing operation on 770 ke does 
not give it standing to appeal or protest a grant of an ap- 
plication for transfer of ownership of KOB, when the transfer 
in no way affects KOB‘s operation on 770 kc. 

Even if, as appellant claims, the change in ownership 
of KOB might require dismissal of KOB*s application for per- 
manent license on'770 kc, and this might in turn require termi- 
nation of KOB's present nighttime operation on 770 ke, (protect- 
ing WABC's 0.5 mv/m contour), that would not give appellant 
standing to protest grant of the transfer application. The 
issue of whether such termination was required was not germane 
to the transfer proceeding, but was properly raised in the 
pending hearing proceeding on the 770 ke applications. Appel- 
lant claims aggrievement because, it says, the grant of the 
transfer “purported to transfer ‘rights*” which were in dero- 
gation of its rights. Actually, the Commission in granting 
the transfer did not purport to transfer these rights on 770 
ke; such matters were expressly reserved for consideration in 


the 770 ke hearing proceeding. There is no authority for ap- 


pellant’s position that the alleged consequences of grant of 


the transfer should have been made conditions precedent to 





a 


Commission approval of the transfer. 





This Court in Case No. 12,883 heard most of the same 


arguments concerning the effect of a transfer of KO 
appellant now makes; the Court's order impliedly re 
them then, and they are still untenable. One subse 
rule change relied on by appellant to distinguish t 
from No. 12,883 is irrelevant, for the rule is not 

to the situation here. Nor does the addition of pr 
issues in the breakdown proceeding, necessarily cha 
situation. In any event, as this Court has recogni 
order in Case No. 12,883, continued KOB operation o 
as long as WABC is substantially protected from int 
as it has been, does not depend upon the existence | 
ke application hearing. 

The imposition by the Commission of two of app 
requested conditions precludes any claim to standin 
peal to this Court based on the earlier denial of t 
The issue is moot. But, 


tions. in any event, appe 


not aggrieved by the original refusai of the Commis 


impose such conditions, on the grounds they were un 


since, as both the Commission and KSTP expressly re 


B which 
jected 
quent 
his case 


applicable 





ogramming 
nge the 


zed in its 





n 770 ke, 


erference, 


of the 770 
ellant's 

g to ap- 
he condi- 
llant was 
sion to 


necessary, 


cognized, 


the new owners of KOB as a matter of law are bound by the 


same requirements as the old owners insofar as prot 


of WABC and other compliance with this Court*s orders are 


concerned, 


ection 
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ARGUMENT 
This case involves the standing of the appellant to protest 
or seek reconsideration, under Sections 309(c) or 405 of the 
Communications Act, of Commission action approving the transfer 
of control of Albuquerque Broadcasting Co., the licensee of AM 
station KOB ‘and television station KOB-TV) from Time, Inc., 
and Wayne Coy to WSTP, Inc. Appellant's interest in the trans- 
fer, if any, results from its status as licensee of Station 
WABC which is authorized to operate as a clear channel station 
on 770kc on which KOB is presently operating with a directional 


antenna protecting WABC's 0.5 mv/m nighttime service area pur- 


suant to a Commission order issued subsequent to this court's 


mandate in Case No. 12,883 in September, 1956. It is undisputed, 
however, that the transfer in ownership of KOB will not increase 
the electrical interference now being caused to WABC outside its 
0.5 mv/m 50% skywave contour or any possible economic or other 
impact which KOB*’s present mode of operation may have on 


appellant. 


& 7 The stipulated questions in this appeal (see p. (i), supra) 


imclude as Questions 2 and 3 issues as to whether the Commis-— 
sion’s determination that appellant lacked standing to protest 
could be made without hearing or oral argument thereon; whether 
the Commission erred in refusing to suspend the effectiveness 
of its protested action; and whether the refusal of the Commis- 
sion to condition its grant of consent to the transfer of KOB 
upon the prior dismissal of KOB‘s application for a “breakdown" 
of 770 ke was contrary to law. These issues are set: forth as 
points 2, 3 and 5 of appellant's “Statement of Points” at p.13 
of its brief. They are not referred to further in either the 
Summary of Argument (App. Br. 13-16) or in the Argument proper 
(App. Br.16-39). They must therefore be taken as having been 
abandoned, and are not discussed further in this brief. See 
Rules 17(c)(9) and 17(i) of the Rules of this Court. 
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What then is the basis for appellant's claim of standing? 
It is threefold. Appellant, in its brief, makes a short legal 
argument that no new injury is required; it contends that since 
it would have standing to protest or seek reconsideration of a 
new grant to Albuquerque Broadcasting Co. to operate in the 
manner it now does, it automatically has standing to protest 
any transfer of control over Albuquerque Broadcasting Co. 7 
(App. Br.17-18). It contends, also briefly, that it had 
standing to protest because it would have been injured if the 
Commission had not conditioned the transfer to make it subject 
to Commission action to carry out this Court's 1951 | and 1956 
mandates and upon the transferee's agreement to carry out 
KOB*s commitments to comply with the Commission's requirements 
pursuant to such mandates; while these conditions nhve in fact 


been imposed, appellant argues that it had standing) to protest 





the entire transfer because they were not in effect! when the 
grant was originally made and it filed its protest. (App. Br. 
34-39). Both of these contentions, we shall show, are 
without merit. 

By far the major portion of appellant’s brief (App. Br. 
19-34), however, is devoted to a contention that the transfer 
does specially injure and aggrieve ABC because the necessary 
consequence thereof was dismissal of KOB*s 770 ke applications 
with the allegedly resultant termination of KOB*s present 


operation thereon. Since this was in its opinion the only 


possible result of a transfer, it argues, it was entitled to 


| 
| 
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insist that any Commission approval of the transfer be con- 


ditioned upon KOB dismissing its 770 ke applications, and 

that it had standing to protest the Commission refusal to do 
so. It is the Commission's position that the possible effects 
of the transfer upon the licensee's pending applications were. 
irrelevant to the question of whether the transfer itself 
would be in the public interest; they were instead a matter 
properly to be brought up, after consummation of the trans- 
fer, in the hearing proceeding on the 770 ke applications. 

It is also the Commission's position that appellant has in 

no way demonstrated it is a “party in interest” to the trans- 
fer or aggrieved by it, because the Commission in approving 

it did not resolve all the questions as to its possible 
consequences. On the contrary, if appellant is correct in 
arguing that KOB‘s 770 ke applications must be dismissed 

and its 770 ke operation must be terminated because of the 
transfer, it was aided, not injured, by the Commission 

action protested. 


I. STANDING TO PROTEST OR PETITION FOR 
RECONSIDERATION OF COMMISSION APPROVAL 


OF TRANSFER OF CONTROL OVER A LICENSEE 
MUST BE BASED ON A SHOWING THAT THE 


SUBSTITUTION OF OWNERSHIP INJURES. 


In its brief, appellant suggests (Br. 17) that the 
rejection of its standing here reflects a general Commis- 
sion attitude that transfer and assignment cases are not 
protestable. This is not correct. The Commission recog- 


nizes that transfer applications under Section 310(b) of 
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the Communications Act are protestable, like applications for 


original construction permits, modifications of permits or 
7 ! 


licenses or renewal of licenses. This is the consequence 





of the language of Section 310(b) of the Act which provides 
that transfer and assignment applications shall be disposed 
of as if the transferee or assignee were making an application 
under Section 308 for the permit or license in question. Our 
position is simply that while transfers are by no aeanis immune 
from protest by persons whose interest arises out of the change 
in the station ownership involved, such interest must be actual 
and does not exist because the party protesting would have been 
in a position to do so if the transferee were securing a new 
station instead of merely taking over the facilities of the 
previous owner. The test in other words here, as in the case 
with protests and petitions for rehearing or reconsideration 
of all other types of Commission action, is whether the Commis- 
sion action complained of would leave the protestant in a more 
adverse position than it was before it took place. ‘The Act 
does not contemplate constructive aggrievement. 
Appellant makes no real argument in its brief on this 
point beyond the citation of this Court's decisions |in 


Camden Radio, Inc. v. Federal Communications Commission, 94 
8 ; 


U.S.App.D.C. 312; 220 F. 2d 191 (App. Br. 17-18). | 


u 7 See The Good Music Station, Inc., 14 Pike & Fischer, R.R. 


512; In re Application of J.R. Meachem, 12 Pike & Fischer, 
RR. 1427. 


8 / Examination of the appellant's protest (R.265-321), and 
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We think, however, that this reliance is misplaced. While 
admittedly there is language in this Court's original opinion 
in Camden which would lend support to appellant's contention, 
we believe that this Court's opinion on rehearing narrowed its 
holding to one which is consistent not only with the language 
and history of the Communications Act but with the Commission's 


position here. This view is supported by subsequent decisions 


of the Court. Any other conclusion, we respectfully submit, 


would be erroneous. 

In the Camden case the licensee of an existing Camden 
radio station filed a 309(c) protest to the Commission's 
consent to the assignment of a construction permit for a 
competing Camfen station which had in fact not been built. 
The Commission denied the protest on the ground that Camden 
Radio had not shown itself aggrieved by the assignment of the 
construction permit; it pointed out that a change in the 
holder of a construction permit cannot be assumed, per se, 
to result in injury to other competing stations. In its 
first opinion, the Court, in reversing the Commission, held 
that an existing station does have standing to protest the 
assignment of a construction permit for a competing station 
because Section 310(b) of the Act requires an application 
“S7 (Cont*d) particularly that portion devoted to standing 
(R. 278-284), casts doubt as to whether this standing 
argument was ever made to the Commission. Camden Radio 
was not cited. See Section 405 of the Communications Act 


of 1934, as-amended, precluding appeals raising questions 
not first presented to the Commission. 
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for assignment of the transfer to be treated "as if the pro- 
posed transferee or assignee were making application under 
Section 308" for the permit. See 94 U.S.App.D.C. at 312-317, 
220 F. 2d at 194-195. 
The Commission's petition for rehearing of this decision 
was directed not to the determination that transfers and 
assignments were protestable or to the holding that the 
particular assignment was protestable by Camden Radio, but 
rather to the Court's interpretation of Section 310(b). The 


Commission pointed out in its petition that it did/not take 


issue with the holding of the Court that Camden Radio was a 


party in interest entitled to protest the particular assign- 
ment in view of the circumstances indicating that the assignor 
could not have completed construction of its station and put 
it into operation, whereas the assignee could and would. The 
Commission pointed out, however, that the Court's opinion 
was susceptible of being interpreted as holding that any 
existing station in a community could protest any assignment 
or transfer of another station in the community even though 
it could not show that the substitution of one owner for 
another in any way affected it. This the Commission argued 
would not be consistent with the language and history of the 
Act. | 
This Court denied the petition for rehearing in a new 
opinion issued on March 17, 1955. This opinion (94 U.S. 


App. D.C. at 317; 220 F. 2d at 195) made clear its previous 


| 
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opinion “held no more than" that “when the Commission ‘has 
approved without hearing the assignment of a construction 
permit the licensee of an existing station shows himself to 
be a party in interest ... when he alleges he will suffer 
economic injury from the operation of the new station". 
The Court cited the decision of the Supreme Court in Federal 
Communications Commission v. Sanders Bros. Radio Station, 309 
U.S. 470, and went on to conclude that “the right to protest 
does not depend upon whether the protestant will be entitled 
to relief from the competition which will cause him to suffer 
economic injury. The mere fact that he will suffer such 


injury from the operation of the new station entitles him to 


demand a hearing concerning the assignment of the construction 


permit.” 

We think the Court, in twice Sees ee its holding in 
Camden in terms of the economic injury to Camden Radio from 
a new station in the commutity, intended to limit its holding 
to the specific facts of that case where the protestant 
stood to receive real injury if the assignment to a party 
willing and able to construct and operate the paper station 
owned by the assignor were to be consummated. See In Re 
Application of J. R. Meachem, 12 Pike & Fischer, R.R. 1427. 
This view is supported by the subsequent opinions of this 


Court in Greenville Television Co. v. Federal Communications 
Commission, 95 U.S. App.D.C. 314; 221 F.2d 870, and 





: Nem 
McClatchy Broadcasting Co. v. Federal Communications Commis- 
sion (Case No. 12,637), 99 U.S. App. D.C.. 199; 239 F. 2d 19. 
In both of these cases, protests to grants of modifications 
of licenses were involved and Camden was cited for the propo- 
sition that no showing of injury to the protestant from the 


modification, as distinct from the original license, was 


required. In both cases the Court failed to adopt the argu- 


ment finding instead that an adequate showing of al o/ 


new injury from the modification as such had been shown. 


Cf., Granik & Cook v. Federal Communications Commission, 98 
U.S.App.D.C. 247, 234 F. 2d 682, where this.Court found 





standing to protest an assignment because appellant. had 

made a prima facie showing that the action of the Commission 

in approving the transfer directly aggrieved it. | 
yes been held by both the Commission and this 


Court that standing as a “party in interest” under 





9 7 In Greenville the Court expressly stated it was not 
passing on the question of whether the Commission was 
correct in requiring a showing of injury from the modifica— 
tion as such; in McClatchy the Court's opinion does not 
refer to the problem but finds standing solely in the 
alleged impact of the modification upon the criteria con- 
sidered in the comparative hearing between McClatchy and 
Telecasters, the outcome of which was then on appeal. 


| 
10/ St, Louis Telecast, 10 Pike & Fischer, R.R. 1185 


ll/ Metropolitan Television Co. v. Federal ¢ nications 
Commission, 95 U.S. App. D.C. 326, 221 F. 2d ; anik 


and Cook v. Federal Communications Commission, 98 U.S. 
App. D.C. 247, 234 F. 2d 682. | 
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Section 309(c) and as a person “aggrieved or whose interests 
are adversely affected" under Section 405 and 402(b) are 
identical. But Section 405 expressly provides that: “After 

a decision, order or requirement has been made by the Commi s- 
sion in any proceeding, any party thereto, or any other person 
aggrieved or whose interests are adversely affected thereby, 
may petition for rehearing ..." (emphasis added). Thus, 
Section 405 does not create classes of persons with a continu- 
ing right to seek rehearing of all Commission grants made to 
stations with which they may be in competition. On the 
contrary, it provides for a case-by-case determination whether 


the person filing the rehearing petition is aggrieved or 


adversely mimeo ty the Commission action, rehearing of 


which is sought. | And this Court has expressly so held in 


Yankee Network, Inc. v. Federal Communications Commission, 


Neen eee a een ee NE 


12/This conclusion is supported by the recent exhaustive 


article by Kenneth C. Davis,”"Standing to Challenge Govern- 
mental Action", 39 Minnesota Law Review 353 (1955). The 
author points out that the established guide for determin- 
ing such standing is the phrase "adversely affected in 
fact". Id. at pp. 354-356. 

Section 10 of the Administrative Procedure Act, 5 
U.S.C. 1009, provides: "..,any person ... adversely affect- 
ed or aggrieved by /agenc action within the meaning of 
any relevant statute, shall be entitled to judicial review 
thereof”. The following statement, made by the Committees 
of both the Senate and the House, and identical in the 
reports of both bodies, represents an authoritative inter- 
pretation of the phrase “adversely affected or aggrieved”: 
"This subsection confers a right of review upon any person 
adversely affected in fact by agency action or aggrieved 
within the meaning of any statute". S. Doc. No. 248, 
79th Cong., 2nd Sess., 212, 276. 
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71 App. D.C. 11, 23-26; 107 F. 2d 212, 224-227. It follows 

that Section 309(c), which establishes no broader ‘category 
of standing than existed under Section 405 similarly does 

not endow stations with unlimited hunting licenses good for 

all occasions without a showing of new injury. | 

This Court's decision in Yankee Network preceded the 


Supreme Court decision in Federal Communications Commission 


LD 





v. Sanders Bros, Radio Station, 309 U.S. 470, where an 
existing station was held to have standing to challenge the 
grant of a construction permit to a new licensee which would 
be placed in direct competition with it, because of the 
serious economic consequences of this new competition from 
the proposed station, But the decision in the Sanders case 
in no way intimates that the appellant there would auto- 
matically have standing to challenge future grants to its 
competitor involving modifications of the construction 


permit or license without regard to the question of whether 


such grants in fact caused it any injury. 


The Supreme Court stated the rationale of its decision 


on the issue of standing in these terms: "It [Congress/ 
may have been of opinion that one likely to be financially 
injured by the issue of a license would be the only person 
having a sufficient interest to bring to the attention of 
the appellate court errors of law in the action of the 
Commission in granting the license” (309 U.S. at 477). 


Substituting the facts of the instant case, the language 








would read: "... one likely to be financially injured by the 
issue of a transfer or license would be the only person having 
sufficient interest to bring to the attention of the appellate 
court errors of. law in the action of the Commission in grant- 
ing the transfer." The question thus is, was appellant one 
likely to be financially injured by the issuance of the tras- 
fer of license in question? Under Sanders it is clear, tlere- 
fore, that standing to appeal under Section 402(b) of the 
Act, which is indistinguishable from standing to protest or 
petition for rehearing has, as a prerequisite, actual aggrieve- 
ment from the grant of the application involved. No perma- 
nent or continuing status was intended to be created. 
Certainly nothing in the language or history of Sec- 
tion 310(b) suggests that protests to transfers and assign- 
ments were to be treated on any basis different from protests 
to new permits or renewals or modifications of permits or 
licenses, insofar as the need for actual aggrievement 
from the particular Commission action is concerned. Prior 
to 1952, Section 310(b) merely stated that the Commission, 


after canvassing all the facts, should determine whether 


approval of the transfer or assignment would be in the 


public interest. S. 658, 8Slst Congress, which was adopted 
into law as the Communications Act Amendments of 1952, 66 
Stat. 7ll, in its original form and as it was reported out 
by the Senate Committee on Interstate and Foreign Commerce 


eliminated any reference to the public interest and provided 





“Osh 
instead that the Commission was merely to find that’ the pro- 
posed transferee or assignee possesses the qualifications of 
an original permittee or licensee. See S. Rep. No. 44, pp. 
8-9, 82nd Cong., lst Sess. In addition, in order to spell 


out the procedure to be followed it was provided that “the 


procedure for handling such application shall be that 


provided in Section 309.” | 
At the hearings before the House Committee on! Inter- 

state Commerce, the Chairman of the Commission objected to 

the proposed revision on grounds that the elimination of 

any reference to the public interest standard might! preclude 

any Commission consideration of trafficking in licenses or 


of attempts to transfer. licenses to avoid pending revocation 
or renewal proceedings. See Hearings Before House Committee 


On Interstate and Foreign Commerce On S. 658, 82nd Cong., 
lst Sess., pp. 96-97. At the same time, other witnesses 


argued that language should be inserted precluding reinstate- 
ment of the so-called "AVCO rule", under which the Commission 
for a time had required all transfer or assignment applica- 


tions to remain open for a fixed period for competing bids 


by other parties. See Hearings Before House Committee On 
Interstate and Foreign Commerce On S. 658, 82nd Cong., 


Sess., pp. 305-6, 330, 354. 


137 The Federal Communications Bar Association had complained 


of the absence of any express procedure in the state for hand- 


ling transfer and assignment cases. See Hearin efore House 
Committee On Interstate and Foreign Commerce On H 497, 


77th Cong., 2nd Sess., p. 42. 
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The present version of Section 310(b) is that which 
emerged from the House Committee after this hearing. With 
respect to the changed language the Committee stated merely: 


As.modified by the committee substitute, sec- 
tion 310(b) of the present law will provide that no 
construction permit or station license shall be 
transferred, assigned, or disposed of except upon a 
finding. by the Commission ‘that the public interest 
convenience, and necessity will be served thereby.’ 
It is provided that such applications shall be dis- 
posed of as if the proposed transferee or assignee 
were making application under section 308 for the | 
permit or license in question. It is provided that 
the Commission, in acting upon an application for 
approval of a'itransfer or assignment, *may not 
consider whether the public interest, convenience, 
and necessity might be served by the transfer, 
assignment, or disposal of the permit or license 
to a person other than the proposed transferee or 
assignee.* In other words, in applying the test 
of public interest, convenience, and necessity the 
Commission must do so as though the proposed trans- 
feree or assianee were applying for the construction 
permit or station license and as though no other 
person were interested in securing such permit or 
license, 


See House Rep't No, 1750, 82nd Cong., 2nd Sess. on S. 658, 
p. 12. The.report does not refer to protests to transfer 
and assignment grants either in its discussion here of the 
revised Section 310(b) or the new protest Section 309(c) 
(see House Report No. 1750, supra, pp. 10-11). It seems 
clear, therefore, that the Congress in adopting the language 


of Section 310(b) was concerned with fixing the substantive 


standards for Commission consideration of transfer and 


assignment applications, and in fixing as the procedure to 
be followed that set out in Sections 308 and 309 of the 


Act (including protests), rather than in any way attempting 
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to establish any new standing rule applicable only to protests 





to transfer and assignments, and ee from the standing 
to seek rehearing of such uae | 

In summary, we think it clear that appellant had no stand- 
ing to protest or seek rehearing of the transfer of KOB from 
Time and Coy to KSTP. Inc.. merely because it will continue, 


after the transfer, to receive some nighttime electrical inter- 


ference to its station WABC outside its 0.5 mv/m contour as it 


did before. It must instead show an adverse interest result- 
ing from the transfer as such. This, however, we shall demon~ 


strate below appellant has not and cannot do. 


14) It should be noted that the House Committee had before 
it the then existing language of Section 307(d), applying to 
renewal of licenses, which provided, 49 Stat. 1475, “but 
action of the Commission with reference to the granting of 
such applications for the renewal of a license shall be 
limited to and governed by the same considerations jand 
practice which affect the granting of original applica- 
tions". This language is obvimsly much broader and more 
explicit than the language of Section 310(b) as revised. 

Yet this Court in Radio Station WOW, Inc. v. Federal Communi- 
cations Commission, 87 U.S. App. D.C. 226, 184 F. 2d 257, made 
clear in a case where it held that changed conditions in the 
form of newly discovered facts gave an existing station 
standing to object to a renewal, it "did not mean to intimate 
that an application for renewal reopens all the questions 
which were considered upon the original application". We 
think the same is true with protests to transfers and that 
this is what the Court must have meant in its decision on 
rehearing in Camden when it stressed twice that it| found 
standing because of the injury resulting to Camden! Radio 

from a new station ~~ i.e., the one the proposed trans—- 

feree would build but the transferor had not and could 

not. 














- 2 - 


APPELLANT DOES NOT HAVE STANDING 
BECAUSE OF THE COMMISSION FAILURE 

TO CONDITION THE TRANSFER UPON THE 
DISMISSAL OF KOB*S 770 kc APPLICATION, 

As indicated, supra, appellant"*s principal argument is 
directed to the rejection of the third of its three proposed 
conditions, under which the transfer would have been approved 
only if KOB dismissed| its 770 ke applicants. Appellant, it 
should be noted, did not argue that, as a matter of law, 
any Commission approval of the transfer should be coupled with 
Commission action directly dismissing the KOB applications for 
permanent license on 770 kc. It sought instead only to have the 
Commission condition its approval of any consummation of the 
transfer upon the transferee first voluntarily dismissing these 
applications. On this question, appellant offers a complex 
argument that KSTP could not secure grandfather rights in 
Pepperday’s 770 kc applications or file a new application for 
770 ke entitled to present consideration by the Commission, 
and that as a result of the dismissal of its application 
KOB"s present operation on 770 ke with a nighttime directional 
antenna protecting KOB must fall. 

We think, for the reasons discussed infra at pp. 31-33 
that these contentions are erroneous and have, in fact, been 
implicitly rejected by this Court in connection with the earlier 
transfer of control over KOB from Pepperday to Time and Wayne 
Coy. We do not think it necessary, however, for this Court 


to rule on this matter. For, assuming that these events might 
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be the necessary consequence of a consummated transfer, they 


neither required advance action by the Commission as 


its action in approving the transfer of control over 


part of 





KOB from 


Time and Coy to KSTP, nor did the failure of the Commission 


to adopt such condition aggrieve appellant. 
Commission twice held (R. 263, 359), the entire ques 
the status of the KOB 770 ke applications and their 
on KOB's existing 770 ke operation was a matter for 
handling in the 770 ke hearing on Dockets 6584 and 6 
not a matter of aggrievement to appellant in the tra 
Appellant makes practically no argument in supp 
claim that it may secure standing to protest the tra 
seeking to. condition it on dismissal of the KOB appl 
instead it blithely assumes its case (see App. Br. p 


It argues that it has a definite interest (meaning a 


desire) in seeing the applications dismissed (p. 30) 


had standing to protest “a transfer grant which purp 
confer on a ‘newcomer’ the same rights enjoyed by th 
fer" (App. Br. 31). 
hearing grant [of the transfer _/. + »« purported to 
‘rights’ which under the Communications Act cannot b 


ferred" (App. Br. 32). The difficulty is that this 


Instead 


It also states as a fact that t 


as the 


tion of 





affect 
subsequent 
5085, and 
nsfer. 

ort of its 
nsfer by 
ications; 


p. 31-34). 


| definite 
and thus 
orted to 
e trans- 
he “non- 
transfer 


e trans- 


idescrip- 


tion of what the Commission purported to do in approving the 


transfer is patently inaccurate. 


Both in originally rejecting the third conditio 


and in reaffirming this rejection at the time it dis 


protest (R. 359) the Commission made clear that it was 


n (R. 263) 
missed the 


not 








Gn 
passing on the appellant"s contentions as to the effect of 
consummation of the transfer on the applications, since this 
was a matter to be taken up and considered on the record in 
the hearing in progress on these applications. The Commis- 
Sion pointed out that, there were a number of other parties 
involved in the 770 ke hearing (among them Westinghouse Broad- 
casting Co., licensee of WBZ operating on 1030 ke in Boston; 
KXA operating on 770 ke in Seattle, Washington; and Broad- 
casters, Inc., licensee of KATR operating on 1030 ke in Corpus 
Christi, Texas) who had not even been served by appellant and 
were entitled to participate, under normal hearing procedures, 
in any determination as to what should be done about the 770 
ke proceeding in Dockets 6584 and 6585 (R. 263). 

In its pleadings before the Commission, appellant did 
make several arguments, not repeated in its brief upon appeal, 
as to why it believed it would be injured if the Commission 
did not convert what it contended was a necessary result of 
a consummated transfer into a condition precedent to the 
approval thereof, It stated that an advance condition was 
necessary because otherwise KSTP, Inc. might seek to avoid 
amending Albuquerque Broadcasting Company's 770 ke applica- 
tions to show the new ownership (R. 283-284). But this is 
clearly nonsense; if KSTP had been foolhardy enough not to 


15/ 
seek to amend the applications, nothing would have fore- 


15/ In the two cases cited by appellant, Enterprise and WWSW 
(Pittsburgh), the parties failing to amend had not thereby 
been able to awdid the consequences of their failure to amend. 
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closed appellant from moving to dismiss the applications be- 
cause of the change in ownership of the applicant. It also 
argued (R. 282) that a prior determination of the an owner's 
rights to prosecute KOB's 770 ke applications was nebessary 
to prevent an argument that the transfer had been sonsrumated 
with an expectation that the Commission intended to allow them 


to amend and prosecute the applications. This argument, however, 


has been foreclosed to appellant here by the fact that the Com- 


mission both in originally rejecting the third condition (R. 263) 


and in reaffirming this rejection when it dismissed the protest 
(R. 359) expressly made clear that it was not passing in any 
way on the question of whether the applications could be amended, 
a question to be resolved subsequently in the 770 ke hearing 
itself. ! 
it is clear that appellant's real interest is tlo force 
a premature, and possibly immediately appealable, determina- 
tion of KSTP’s 770 kc applicant rights at the time of Commis- 
sion approval of the transfer to it of KOB. But the protest 
procedure was intended for no such objective. It sas on the 
contrary intended to afford persons who could appeal to this 


Court under Sanders, supra, or KOA (Federal Communications 
Commission v. National Broadcasting Co, (KOA)), 319\U.S. 239) 


an opportunity to make their argument first to the Commission 


15/(Cont'd) See Ihe Enterprise Co. v. Federal Communications 
Commission, 97 U.S. App. D.C. 374, 231 F.2d 708; Telecasting, 
Inc. v. Federal Communications Commission, Case No. 12,841, 
stay adopted October 28, 1955 (case subsequently dismissed 
under Rule 21, March 4, 1957). 
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16/ 
by hearing or oral argument. Just as a party cannot use the 


right to petition for rehearing to give itself standing to 
attack a Commission action it did not have standing to object 
to at the time it was taken, see KFAB Broadcasting Co. v. 
Federal Communications Commission, 85 U.S. App. D.C. 160, 

177 F.2d 40, cannot use its earlier presence in a hearing as 
the basis for attacking a grant to another applicant, see 
Mansfield Journal Co. |v. Federal Communications Commission, 
84 U.S. App. D.C. 341, 173 F.2d 646, and cannot secure a 
comparative hearing with another party by filing an applica- 


tion at the time the latter's construction permit is up for 


extension, United Detroit Theatres v., Federal Communications 


Commission, 85 U.S. App. D.C. 239, 178 F.2d 700, appellant 
here cannot utilize aitransfer proceeding which cannot injure 
it but can only result in possible subsequent benefit, to 
insist upon an immediate and prior determination of these 
alleged subsequent rights. 

Putting it another way, the protest procedure is one 
whereby a party adversely affected by Commission action 
taken without hearing may secure a hearing to determine 
whether that action was in fact in the public interest, not 
one which it may use to mandamus the Commission to take some 
additional action it believes should be taken. This is, of 
course, particularly true where, as here, this other action 


is part of a different proceeding already in hearing status 


16/7 See fn. 24 infra. 
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and directly involving the rights of additional parties not 


connected with the transfer. 


When we examine the merits of appellant's case that it 


has rights to have the 770 kc applications of KOB dismissed 

and its existing 770 ke operation terminated, the entire situa- 
tion is seen to be an anomalous one. While appeiiliant continually 
refers to the illegality of transferring Pepperday's rights to 
operate on 770 ke to KSTP, and Pepperday's 770 ke applications 
to KSTP, this was not conceivably before the Commission in the 
actions protested. For Pepperday, who is now dead, has had 


nothing to do with KOB since June 13, 1952 when, pursuant to 


approval granted by the Commission on May 28, 1952, all of his 





stock and interest in KOB was transferred to Time and Coy. 
Moreover on June 14, 1952 a petition was filed by KOB to amend 
the 770 kc application involved in Dockets No. 6584 and 6585 
to show the new ownership of KOB to be in Time and Coy; the 
amendment was approved by the Commission, over the strenuous 
objections of appellant, by Memorandum Opinion and Order dated 
September 30, sosaee | 

This action of the Commission was cited by the) appellant 
in its appeal in Case No. 12,883 as one of the reasons why 


the Court should “order KOB to be returned forthwith to its 


17/ The Commission's Memorandum Opinion and Order approving 
the transfer from Pepperday to Time and Coy is set out at 
pp. 309-311 of the Joint Appendix filed with this Court in 
Case 12,883, and the Commission Memorandum Opinion and Order 
approving the amendment of the 770 ke applications to show 
the new ownership of KOB is set out at pp. 218-223 of that 
Joint Appendix. | 
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licensed frequency of 1030 kc, and is so doing . . . make it 
clear that any future efforts by the new owners of KOB to 
improve their operating facilities be prosecuted within the 
framework of the established rules and policies of the Com- 
Seeeeeees ee Court in its order of September 27, 1956 
in Case ‘No. 12,883 did not accept this argument. Instead, 
in ordering the Commission to take steps to “substantially 
protect” WABC's operation, it expressly did so “without 
prejudice to the Commission's authority of decision” in 
the pending 770 ke proceeding and “to such authority as the 
Commission may lawfully possess . . . to authorize operation 
of Station KOB on the frequency of 770 kilocycles with such 
restrictions and conditions (such as the use of a directional 
antenna or reduced power) as will substantially eliminate 
the present interference with Station WABC”. See Appendix 
A, infra, 

This Court, in other words, either disagreed with appel- 
lant's substantive arguments that KOB's 770 ke applications 
and right to continued operation on the frequency died with 


the transfer of KOB*s stock from Pepperday to Time and is 
19 


or it agreed with the Commission's alternative argument that 
the entire question of the right to amend the applications 
after a transfer was interlocutory to the 770 ke proceeding - 


in Dockets 6584 and 6585 and not properly before it in an 


187 See pp. 49-50 of appellant's brief in Case No. 12,883. 


19/ See pp. 47-50 of the Commission's brief in Case No. 12,883. 
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appeal directed to the continued temporary operation of KOB 
on 770 kc. If the amendment of the application to show the 
original transfer was interlocutory to the 770 ke hearing in 
1952 and 1956, the question of a further amendment of the 
application to show a new transfer is similarly part of the 
hearing procedure. It cannot be converted into a matter for 
immediate consideration by appellant's device of asking that 


the transfer be conditioned upon the action it believes should 


be taken in the other proceeding. 


Unless it can be argued that as a matter of law KSTP 
has less rights in 1957 than Time and Coy did in 1952, it 
is clear that the Commission could not have determined KSTP*s 
rights as licensee of KOB to prosecute the 770 kc applications 
and operate on 770 ke as part of the transfer proceeding 
from Time and Coy to KSTP, since Time and Coy‘s rights were 
decided in and interlocutory to the 770 ke hearing proceeding. 
Appellant makes several arguments to distinguish the 
situation now from that which existed at the time of the 1952 
transfer from Pepperday to Time and Coy. A principal distinc- 
tion in its brief is the amendment in subsection (h) of Section 


1.373 of the Commission's Rules. This rule sets forth the 


procedure for “processing” standard broadcast appli¢ations. 


Subsection (h) provides that an application being processed 
“will continue to be carried under the same file number un- 
less a major amendment is made which involves the substitution 


of a different application.” Among the examples given of a 
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major amendment is “substitution of new parties in the ap- 
plication so that the original applicant no longer holds a 
majority control”; this example was added to the rule in March, 
1956. 

Appellant argues, in view of this rule change, that even 
if it is assumed it was proper to substitute Time and Coy for 
Pepperday in 1952, KSTP cannot be substituted for Time and 
Coy in 1957 (App. Br. 23,26). But this rule in its entirety - 
concerns staff processing of applications prior to designation 
for hearing. As long ago as 1951 in Independent Broadcasting 
Co., 6 Pike & Fischer, R.E. 1390, the Commission expressly 
held Rule 1.373 not to be applicable to the question of whether 
license applications could be amended after they were in hear- 
ing status -- a question expressly covered by Section 1.365 


of the Commission‘s Rules. The Independent case was the 


primary authority relied upon by the Commission in 1952 for 


its determination that KOB could amend its 770 ke applications 
to show the substitution of Time and Coy for Pepperday as 
owners of Albuquerque Broadcasting Co. Consequently, the 
subsequent amendment of Section 1.373(h) to add the majority 
transfer of control situation as an example of a situation 

in which an application undergoing preliminary staff proces- 
Sing would take a new file number cannot have any effect upon 
the right of KSTP to succeed to Time and Coy‘s rights to pro- 
secute the 770 ke application. This depended instead upon. 


whether “good cause" has been shown for any amendment within 
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the meaning of the governing provisions of Section 1,365 of 
the Commission's sues | 

A superficially more compelling distinction between the 
situation prevailing at the 1952 transfer and that existing 


now, raised by appellant (App. Br. 25-26), relates to the 


presence of programming issues in the 770 ke hearing which 


were not part of that proceeding in 1952. The rationale of 
the Independent case, supra, upon which the Commission relied 
in 1952 in approving the amendment of KOB"s application to 
show Time and Coy as new owners, was that “good cause” within 
the meaning of the controlling Section 1.365(a) would exist, 
where a transfer or assignment did not affect the hearing 
issues or require a new hearing on matters already heard, 

so that the only result of denying an amendment would be delay 
and to require the applicant parties to start over again. In 
Independent, and in the 770 ke hearing as of 1952, only engi- 


neering issues were present and hence the amendment to show 


| 


207 Section 1.365 of the Commission's Rules reads in relevant 
part as follows: 
Amendments of applications.- (a) Any application 

may be amended as a matter of right prior to the desig- 
nation of such application for hearing merely by filing 
the appropriate number of copies of the amendments in 
question duly executed. Requests to amend an applica- 
tion after it has been designated for hearing will be 
considered only upon written petition properly served 
upon the parties of record, and will be granted only 
for good cause shown. . .. A petition to amend an 
application will not be accepted (other than an amend- 
ment which is merely corrective in nature such as the 
removal of a named person because of death) if it is 
filed after public notice has been given of the 
issuance of a proposed decision with respect to such 
application, or of a recommended or an initial |deci- 
sion, as the case may be, where no proposed decision 
is to be issued. 
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new ownership could not affect the hearing issues. But might 
not a change in ownership require a new hearing on the program 
issues? 

The short answer to this question is of course that it 
involves mixed questions of fact and policy which could 


properly be resolved only in the pending 770 ke hearing pro- 


ceeding with all of the interested parties ee etemes and 
21 


the formal hearing procedures applicable. But it should also 
be made clear that certainly the Commission was not required 
as a matter of law to find at the time of approving the trans- 
fer that the existence of programming issues would necessarily 
have to lead to the dismissal of KOB*s 770 ke applications. 
For the question as to whether “good cause” within the meaning 
of Section 1.365(a) of the Commission's Rules existed for 
allowing an amendment would depend upon the extent if any, 

to which, the change in ownership required extensive new 
hearings. And even if it did, other factors in the particular 
case might well have required here an extension of or devia- 


tion from the policy enunciated in the Independent case, 


supra. 


21/7 As a matter of fact, when the matter was argued before 

him the hearing examiner did not find that the existence of 
program issues made acceptance of the amendment to show KOB"s 
new ownership improper under Independent Broadcasting Co., 

6 Pike & Fischer, R.R. 1390, or Section 1.365(a) of the Com- 
mission's Rules, or that any extensive new hearing was required. 
Instead he allowed the amendment and reopened the record for the 
sole purpose of introducing evidence by KOB*s new ownership 
with respect to whether or not they would abide by the previous 
evidence on KOB's programming. They testified they would. 
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Since the ultimate resolution of all of these questions 
as to the merits of appellant's claims with respect to dis- 


position of the KOB 770 ke applications and its existing 


operation on 770 ke is one still pending before the Commission 


on appeal from the Examiner's ruling in the 770 ke hearing, 
we do not see any necessity for discussing at length| the 
remainder of appellant's argument here. It should be noted, 
however, that the appellant's argument that the 770 ke opera- 
tion must terminate if KOB should not be allowed to amend its 


existing applications to show the change in ownership (App. 
Br. 19-22, 28-29) is entirely baseless. 
It is quite true that since 1946 the Commission has not 
as a matter of general practice entertained applications seek- 
ing new facilities or to improve existing facilities) which 
involved a breakdown of one of the channels set aside for 
“clear channel” operation; this, as appellant correctly 
states, is a result of the initiation in 1945 of the still 
pending Clear Channel Proceeding (Docket No. 6741). But the 
KOB situation has been treated as sui generis and not subject 
to the general policy both before and after its enmncietione 
Thus KOB was operating on 770 ke (with the same nighttime 
power but without the directive antenna which now protects 
WABC) for three years pursuant to SSA prior to the filing 
of any applications for permanent license on 770 kc, More- 


over, after the 770 kc hearings had been suspended on August 


9, 1946 to await a decision in the Clear Channel Proceeding, 
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they were removed from the pending files and actively pros- 
ecuted in the 770 ke hearing as a result of this Court's 
decision in 195] in American Broadcasting Co. v. Federal 
Communications Commission, 89 U.S. App. D.C. 298, 191 F.2d 
492. This decision, in footnote 11 (89 U.S. App. D.C. at 
307, 191 F.2d at 501) had expressly recognized the possibility 
that this proceeding might be taken from the pending file 
into which it had been placed, and brought up-to-date as a 
means of resolving the problem of KOB*s permanent status. 
And this Court"s order of September 27, 1957 in Case No. 


12,883 (Appendix A), adopted after the transfer of KOB from 


Pepperday to Time and Coy and in the face of the same argu- 


ments by appellant as it now makes that binding Commission 
policy would require both dismissal of the KOB 770 ke appli- 
cations and immediate termination of its 770 ke operation,, 
expressly provided that: 


The Cemmission within sixty from the date hereof 
[shall/ take effective steps substantially to 
relieve said illegal impingement upon the existing 
license of station WABC, pending final determination 
of the use to be made of the frequency of 770 kilo- 
cycles either in the so-called clear channel pro- 
ceedings or in the proceedings now being conducted 
pursuant to the Commission's order of May 26, 1955, 
in reference to the status of station KOB; all with- 
out prejudice to the Commission's authority of deci- 
sion in the two proceedings just mentioned. . .. It 
is not the intention of the Court to put station KOB 
off the air; if that result can iawfully be avoided, 
but substantially to terminate the existing inter- 
ference with station WABC until such time as the 


Commission finally determines the controversy, after 
appropriate proceedings. (emphasis added.) 


The Court,in other words, has consistently recognized 


what appellant fails to recognize -- that KOB, and more 
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important the public in the southwestern United States, have 





a continuing interest in achieving an equitable solution to 


the real coverage problems which stem from the 1941 deletion 


of KOB's channel as a result of NARBA. Because of this fact 
the Court, like the Commission, has recognized that even if 
the pending 770 ke proceeding were to be terminated,| that 

KOB might continue on 770 ke pending final resolution of its 
resting place provided it in the meantime substantially 
protects WABC, as it is doing pursuant to the Order of the 
Commission of November 2, 1956. But, since this is the 

case, the transfer of control of KOB from Time and Coy to 


KSTP cannot possibly injure appellant. 
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III. APPELLANT DID NOT HAVE STANDING TO 


PROTEST OR SEEK RECONSIDERATION OF 
THE KOB TRANSFER APPROVAL BECAUSE 
OF THE FAILURE OF THE COMMISSION TO 


IMPOSE ITS REQUESTED CONDITIONS 1 
AND 2 AT THAT TIME, 


Appellant's final point (App.Br. 34-39) is that it had 


standing to protest and seek rehearing of the Commission's 
action of March 13,1957 granting its consent to the trans- 
fer of KOB from Time and Coy to KSTP because of the failure 
of the Commission at that time to impose the first and second 
of its three requested conditions; while the Commission did 
in fact so condition the transfer at the time it dismissed 
the appellant's protest and petition for rehearing for lack 
of standing, appellant argues that its standing must be 
adjudged as of the time of the Commission action and that 
the subsequent adoption of these conditions on the Commission's 
own motion could only affect the proceeding by mooting its 
requested hearing issues (issues 1-6 ) directed to the merits 
of the Commission's failure to adopt these conditions. We 
think appellant clearly was not aggrieved by the absence of 
such conditions ini the Commission's original grant, and that 
in any event the Commission's subsequent action removing any 
possible claim of aggrievement on this score does moot both 
appellant's standing before the Commission and its standing 
to raise this question on appeal in this Court. 

The two conditions in question here sought to have the 
transfer (1) made “subject to any action the Commission may 


take to carry out the mandates and directives” of this Court 
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in Case Nos.10,492, 10,470 and 12,883 and (2) subject to agree~ 


ment by the transferee to carry out the commitments KOB had 





previously made with a view to complying with this Court's 

order of September 27, 1956 in Case No. 12, 883. KSTP, in its 
pleading in reply to appellant's request that these conditions 
be imposed, stated that it believed that both of these condi- 
tions followed as a matter of law, since any new owner of KOB 
would obviously be bound by all legal requirements binding on 
KOB as a Commission licensee. However, it expressed a willing- 
ness to have the stated conditions imposed to avoid needless 


controversy (R. 248-250). The Commission originally rejected 


both conditions as unnecessary, pointing out that: “The trans- 


fer of control of a licensee corporation cannot in any way 


affect the action the Commission may take to carry out the 
mandates of the Court, nor can it countermand the etitecsiwve= 
ness of the Commission's Memorandum Opinion and Order of 
November 26, 1956 directing KOB to either substantially protect 
the nighttime operation of WABC or discontinue nighttime opera- 
tion on 770 ke." (R. oon 


In claiming aggrievement in its protest because of the 


failure of the Commission to include these two conditions, 





appellant was thus in the anomalous position of arguing it 


22/ The Commission also pointed out that it would be inappro- 
priate to preclude the new owners of KOB from ceasing night- 
time operation on 770 ke altogether (as the Commission and 
this Court had authorized) rather than completing the night- 
time directional array Time and Coy had been authorized to 


put into operation., 
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was injured because the legal effect of an unconditioned trans- 
fer might be adverse to it even though both the Commission and 
the transferee expressly conceded it was not. It was somewhat 
in the position of a small child who, having fallen, is outraged 
at finding he did not hurt himself as he had expected to, and 
therefore loudly proclaims: "I am, too, hurt". 

Appellant in its protest argued that the conditions were 
necessary because the previous transfer in 1952 to Time and 
Coy from Pepperday had been similarly conditioned, and the 
absence of a condition here might give KSTP a basis for arguing 
that it could not be deprived of rights to operate on 770 ke 
without first being afforded a hearing under Section 316 of 
the Communications Act (R. 286). But this argument was clear- 


ly nonsense in the light of the express Commission recognition, 


concurred in by KSTP, that KSTP. could secure no greater eee 
23 


to operate KOB on 770 ke than its previous owner had had. _ 


In its brief on this appeal, appellant attempts to bulwark 


23/ Appellant also argued in its protest (R. 280) that the 
Commission, in reiecting certain conditions which KOB had 
sought to impose on termination of an SSA without hearing 

when a renewal of such SSA was granted on September 26, 1956 
(erroneously stated by.appellant as September 19, 1955), had 
done so “in part because of the condition which the Commission 
had attached jn May 1952 to the transfer of KOB from Pepperday 
to Time, Inc., and Wayne Coy". This, as reference to the Com- 
mission's Minute item on this grant (rescinded on October 1, 
1956 following this Court‘’s order of September 27, 1956 in 
Case 12,883) shows, is not the case; the Commission made no 
reference to the May 1952 condition in rejecting KOB‘s argu- 
ment. See Minute 327-A-56, Commission Meeting (Aural Matters) 
September 26, 1956, Item. 7. This argument is consequently 

not repeated in appellant's brief. 
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this argument by reference to a mythical Commission action of 
September 29, 1956 in which the Commission on its own motion 
allegedly gave KOB a new authorization to operate dn 770 ke, 
without protecting WABC, until October 1, 1959 or until 
"Dockets 6584 and 6585 are decided” (App.Br. 35-36). We need 
not discuss here what would have been the case if the Commis- 
sion had in fact issued such an authorization, for jas indicated 
in the Statement of the Case, supra, fn. 3, no such order was 
issued by the Commission. Instead, on October 1 it adopted 
the order set out in Appendix B, resinding the SSA | and author- 
izing KOB to operate as before on 770 ke only until such time 


as the Commission issued a further order to effectuate conm- 


pliance with the Court's order of September 27, 1956. This 


subsequent order was in fact adopted and issued on, November 
1956, and was the order referred to by the Commissiion in 
rejecting appellant's requested conditions 1 and 2) as 
unnecessary (R. 263). 
We think therefore that there is no basis for saying 

that the absence of conditions, which could do no more than 
spell out what both the Commission and KSTP agreed was the 
controlling law, could conceivably aggrieve appellant. Even 
if appellant had been aggrieved by the Commission's failure 
to adopt these conditions at the time it approved ithe tms-— 
fer it is apparent that this “aggrievement” was removed by 
the action of the Commission on May 8,1957 in adopting the 


conditions, although it believed them to be “superfluous in 
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legal effect", in order to remove any doubts as to the rights 
and obligations of the parties (R. 359). The fact that this 
removal of appellant's claim to standing to protest or petition 
for rehearing occurred "on the Commission's own motion”, and 
subsequent to the date of the original action protested, does 
not mean, as appellant appears to contend, that its only result 
was to moot the hearing issues requested by appellant relating 
to these two conditions. It also mooted any claim to standing, 
before the Commission’and as an appellant in this Court, aris- 
ing out of alleged aggrievement from the absence of such condi- 
tions. It is too well established to require argument that 

if an appellant, as a'result of changed circumstances, loses 
its stake in an action in issue during the course of an appeal, 
it loses its standing and the appeal must be dismissed. See 
Mills v. Green, 159 U.S. 651; Heitmuller v.Stokes, 256 U.S. 
359; Brownlow v. Schwartz, 261 U.S. 216; cf., Willing v. 
Chicago Auditorium Ass‘n, 277 U.S. 274. It is also clear that 
a protest proceeding, like other Commission complaint proceed- 
ings, becomes “moot” where the protestant, through changed 
circumstances, loses its interest. Cf., Southwestern Publish- 
ing Co. v. Federal Communications Commission, _U.S. App.D.C.___, 
243 F. 2d 829. The legislative history of Section 309(c) 


makes clear that its primary obiective was to afford parties 


who could appeal to the courts from a Commission action the 
24 


right to present the case first to the Commission. Accord- 


24/ See Sen. Rep. No. 44 on S. 658 (Communications Act Amend- 
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ingly, a party who loses standing to appeal as a r 


esult of 


subsequent events eliminating its interest in Commission 


actions also loses standing to protest. Under suc 


h circum- 


stances a protest proceeding must be dismissed even ifs 


\ 
| 


has proceeded far beyond the point this one had. S 
W.Wright Esch, 22 F.C.C. 82, 88, appeals seniaiinicay! 
Nos. 13,730 and 13,731. 

CONCLUSION 


ee 


For the foregoing reasons appellee requests this Court 


to affirm the orders appealed from. 


Respectfully submi 
Warren E. Baker 
General Counsel 


| 


Richard A. Solomon 
Assistant General 


Mark E.Fields 
Counsel 


Federal Communicat 


December 9, 1957 | 


24/ (Cont'd) ments, 1952), 82nd Cong., lst Sess., | 
Hearings Before House Committee on Interstate and, 
Commerce on S. 658, 82nd Cong., Ist Sess., p. 279; 
ings Before House Committee on Interstate and Fore 


tted, 


Counsel 


ions Commission 


Deion 
Foreign 
Hear- 

ign 


Commerce on H.R. 5497 (proposed changes in the Communica- 


tions Act of 1934), 77th Cong., 2nd Sess., pp. 39- 


40. 











APPENDIX A 


IN THE UNITED STATES 
COURT OF APPEALS 
FOR THE DISTRICT OF 
AMERICAN BROAD CASTING-PARAMOUNT COLUMBIA CIRCUIT 
THEATRES, INC., APRIL TERM, 1956 
Appellant, wen 


Ve *% 


FEDERAL COMMUNICATIONS COMMISSION, = NO. 12,883 
Appellee, | 
ss 
ALBUQUERQUE BROADCASTING COMPANY (NSL), 
a corporation, ; 7 
WESTINGHOUSE BROADCASTING COMPANY, INC., 
Intervenors,. ~ 


Before: Wilbur K. Miller, Bazelon and 
Washington, Circuit Judges, in Chambers 


ORDER 


On consideration of the record and briefs in the above 
case and after hearing argument by counsel for the parties 
and intervenors, the court has concluded that the action 
taken by the Federal Communications Commission in this matter, 
subsequent to receipt of our mandate in cases numbered 10,496 
and 10,570, decided July 19, 1951, is not consistent with our 
mandate in those cases in that the Commission has [permitted 
an illegal impingement upon the existing license of Station 
WABC (formerly WJZ) to continue for an inordinately long 
period on a semi-permanent basis, without the full hearing 
required by law. See Ashbacker v. Federal Communications 
Commission, 326 U.S. 327 (1945). The proceedings taken by 
the Commission do not appear to us to have been either 
prompt or adequate, When in our prior opinion we sanctioned 
preservation of the statis quo “for such reasonable period 
as may be necessary to make ‘$a valid determination ... with 
all deliberate speed*, “we did rot intend to countenance 
a continuation. of KOB's infringing status for five years 
beyond the ten that had then passed. See American Broadcast- 
ing Co, v. Federal Communications Commission, 39 U.S. App. 
D.C. 298, 191 F.2d 492 (1951). For these reasons it is 








ORDERED by the Court that the Commission within sixty 
days from the date hereof take effective steps substantially 
to relieve said illegal impingement upon the existing license 
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of Station WABC, pending final determination of the use 

to be made of the frequency of 770 kilocycles either in the 
so-called clear channel proceedings or in the proceedings now 
being conducted pursuant to the Commission's order of May 

26, 1955, in reference to the status of Station KOB: all with- 
out prejudice to the Commission's authority of decision in 
the two proceedings just mentioned, and to such authority as 
the Commission may lawfully possess to authorize operation 
®f Station KOB on some frequency other than 770 kilocycles 

or to authorize operation of Station KOB on the frequency of 
770 kilocycles with such restrictions and conditions (such 

as the use of a directional antenna or reduced power) as will 
substantially eliminate the present interference with Station 
WABC, It is not the intention of the court to put Station 
KOB off the air, if that result can lawfully be avoided, but 
substantially to terminate the existing interference with 
Station WABC until such time as the Commission finally deter- 
mines the controversy, after appropriate proceedings. 


Within forty-five days from the date hereof the Commis- 
sion shall report to this Court concerning the steps taken 
or intended to be taken by the Commission towards the imple- 
mentation of this order. 


Subject to the foregoing, the order of the Commission 


of July 28, 1955, is hereby reversed, and the cause remanded 
for further proceedings not inconsistent herewith. 


PER CURIAM 
Dated: September 27, 1956 





_APPENDIX B_ 


Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
In re Application of 


ALBUQUERQUE BROADCASTING COMPANY (KOB) 
Albuquerque, New Mexico 


) 
) File No. 
) 
) 


For Special Service Authorization 


At a session of the Federal Communications C 
held at its offices in Washington, D. C., on the ls 
October 1956; 


The Commission having under consideration th 
captioned application of Albuquerque Broadcasting C 
a Special Service Autho 
KOB on 770 kilocycles, with 50 kilowatts daytime an 
watts nighttime, beyond October 1, 1956; and the Co 
action of September 26, 1956 granting said applicat 
the period ending 30 days after the issuance of a F 
cision in Dockets Nos. 6584 and 6585 (involving the 
application for regular operation on 770 kilocycles 
to the following conditions: 

a) Such authorization shall not extend beyond 
of the station's current regular license; 
b) Such authorization remains - subject 
action that the Commission deems appropriat 
result of the decision by the United States 
of Appeals for the District of Columbia Cir 
Case No. 12883; and 


Such authorization may be terminated by the 
at any time without advance fotice or heari 
circumstances and the public interest so wa 

IT APPEARING, That on September 27, 1956 the 
States Court of Appeals for the District of Columbi 
in the proceeding 
Inc. v. FCC, Case No. 
Decision of August 1, 1955, in Docket No. 10336 gra 
application, File No. BSSA-275, of Albuquerque Broa 
Company for Special Service Authorization to operat 
KOB on 770 kilocycles until October l, 1956, issued 
directing this Commission to “substantially elimina 
present interference” that the KOB Special Service | 
on 770 kilocycles is causing to Station WABC, New Y 
and that compliance with said order must be effectua 
sixty days; and 


rization to permit operation 


FCC 56-943 
36489 


| BSSA-282 


ommission 
t day of 


e above- 
ompany for 
'of Station 
d 25 kilo- 
mmission‘s 
ion for 
inal De- 

_ KOB 

) subject 





the period 


to any 
@as a 
Court 
icuit in. 


Commission 
ng should 
rrant; 


United 
a Circuit 


American Broadcasting—-Paramount Theaters, 


12883, an appeal from the Com 


mission's 
nting the 
dcasting 

e Station 
an ORDER 
te the 
operation 
ork City; 
ted within 








IT FURTHER APPEARING, That the said ORDER of the United 
States Court of Appeals necessitates a revision of the above~ 
described Commission action of September 26, 1956; 


IT IS ORDERED, That the above-described Commission ac- 
tion of September 26, 1956, in granting the above-captioned 
Special Service Authorization application of Albuquerque 
Broadcasting Company IS RESCINDED; and that the said applica- 
tion IS DISMISSED; and 


IT IS FURTHER ORDERED, That, on its own motion, the 
Commission hereby authorizes Station KOB, Albuquerque, New 
Mexico to contine operation on 770 kilocycles with a power 
of 50 kilowatts daytime and 25 kilowatts nighttime until such 
time as the Commission issues a further Order to effectuate 
compliance with the Order issued by the United States Circuit 
Court of Appeals for the District of Columbia Circuit on 
September 27, 1956, in Case No. 12883. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: October 2, 1956 
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I, A PERSON WITH STANDING TO PROTEST AN ORIGINAL 
AUTHORIZATION LIKEWISE HAS STANDING TO PROTEST 
A TRANSFER THEREOF TO A NEW GROUP ° 


IN ANY EVENT, APPELLANT ALLEGED AND DEMONSTRATED ~ 
THAT IT WOULD SUFFER “FURTHER” INJURY FROM AN UN- 
CONDITIONAL TRANSFER 5 Ss on ie 


SINCE THE MATTERS RAISED IN THE PROTEST WERE 
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IGNORED ON A PROMISE BY THE COMMISSION TO CON- 
SIDER THEM IN SOME OTHER PROCEEDING oh tee 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,937. . 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC. , 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


ALBUQUERQUE BROADCASTING COMPANY, 
TIME, INCORPORATED AND WAYNE COY, 
and 
KSTP, INC., 


Intervenors. 


APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


Much of the argument advanced by the Commission in its 45-page 
brief and by KOB in its 36-page brief was anticipated by ABC in its 
opening brief. Despite their combined 81-page effort directed toward 
sustaining the Commission's action dismissing ABC's protest for “lack 
of standing," it remains patent from the background facts delineated in 
our original statement of the case (ABC Br. pp. 3-12) that ABC has a 
definite interest in what happens, and in what continues to happen, on ~ 
770 kc, and is a "party in interest” to any action permitting a newcomer 
(KSTP, Inc.) to operate on that frequency. | 
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Rather than discussing appellee's and intervenor's contentions 
page by page, appellant will address itself in its reply brief (1) to their 
efforts to rewrite the Camden decision and Section 309 (c) of the Com- 
munications Act; (2) to their erroneous assertions that no additional 
injury was in fact shown; and (3) to their efforts to defeat appellant's 
objections to the transfer by having them "pigeonholed" in another pro- 
ceeding (seemingly interminable) now pending before the Commission 
(Docket Nos. 6584 and 6585). 


I 

A PERSON WITH STANDING TO PROTEST AN 

ORIGINAL AUTHORIZATION LIKEWISE HAS 

STANDING TO PROTEST A TRANSFER THERE- 

OF TO A NEW GROUP 

By the terms of its license and the provisions of Rule 3.25, 

Station WABC has the exclusive right to operate nighttime on 770 kc, 
a Class I-A frequency. Unlike Class I-B stations, which are merely 
protected to their 0.5 mv/m 50% skywave contours, WABC is protected 
by its license against any interference which would result from other 
stations operating on that frequency at night anywhere within the conti- 
nental limits of the United States (Rules 3.22 (a) and 3.25(a); 1 RR 
53:22 (a) and 25(a)). In fact, it is this difference in protection against 
interference which distinguishes a Class I-A from a Class I-B station. 
Thus, KOB's continuing operation at night on 770 kc, even though now 
purporting to protect WABC in substantial part to its 0.5 mv/m 50% 
skywave contour, illegally impinges upon WABC's licensed rights as a 
Class I-A station on 770 ke." 


Hence, if the Commission on May 13, 1957 had granted KSTP, 
Inc. a new "license" to operate at night on 770 kc, directionally or 


1 Commission counsel is in error (FCC Br. p. 26) in suggesting that ABC has acquiesced in the steps 
taken by the Commission to comply with this Court's Order of September 27, 1956. As pointed out in 
our opening brief (p. 10), ABC on January 9, 1957 sought reconsideration of the Commission's directive 
to KOB, insofar as it indicated an intention to permit KOB to operate on 770 ke while a more permanent 
solution, consonant with the Commission's Rules and policies, was being worked out. No action has 
been taken by the Commission on that petition to date, a condition precedent to Court review thereof 
under 47 U.S.C. Secs. 402(b) and Section 405. 
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otherwise, neither the Commission nor the intervenor would have the 
effrontery to contend that ABC lacked "standing™ to protest such an 
authorization under Section 309 (c) of the Communications Act as 
amended (47 U.S.C. Sec. 309(c) -- with the economic worth of WABC 
as the flagship station for the ABC network thus diminished (Sanders) 
and with that station suffering electrical interference against which it 
is protected by the terms of its license (KOA). But, say the appellee 
(FCC Br. pp. 14-25) and the intervenor (KOB Br. pp. 23-30), ABC 
lacks "standing" to protest action transferring to KSTP, Inc. a pre- 
viously issued authorization which causes identical injury to WABC, 
unless it first shows that it is "worse off" than it was before. Putting 
to one side for the moment the fact that additional injury was alleged 
and shown (ABC Br. pp. 18-39), we do not so read the Camden case? 
nor Section 309(c) of the Communications Act (47 U.S.C. Sec. 309(c)). 
In fact, as appellee and intervenor recognize (FCC Br. p. 16; KOB 

Br. p. 28), this Court's decision in Camden suggests the contrary, 

and quite properly so in view of the circumstances which pave rise to 
the enactment by Congress of Section 309 (c). 


The original 1934 statute permitted existing licensees, if 
"aggrieved" or if their interests were “adversely affected," to petition 
for rehearing, and empowered the Commission, "in its discretion, to 
grant such a rehearing if sufficient reason therefor be made to appear" 
(47 U.S.C. Sec. 405). Despite numerous were by this Court 
against substituting "fiat for adjudication," the Commission repeatedly 
relied on the "discretionary" aspect of Section 405, and kept toa 
minimum the situations where it would award an existing licensee an 





adjudicatory hearing on grants made to someone else without a hearing. 
Finally, in 1952, Congress decided to afford existing licensees greater 
protection against nonhearing grants. Although Congress did not go so 
far, as some licensees had suggested, of foreclosing a grant of any 


1 Camden Radio v. Federal Communications Commission, 94 U.S. App. D.C. == 220 F. 2d 191 
(1954). 
2 £.g., Heitmeyer v. Federal Communications Commission, 68 U.S. App. D. c. 180, 189, 
94 F, 2d 91 (1937). 
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kind without a hearing, it did make a hearing mandatory (and not dis- 
cretionary) when demanded by a "party in interest" adversely affected 
by 2 grant made "without hearing." 


That such was'the Congressional intent in 1952 seems clear. 
Congress first amended Section 308(a), by including "construction 
permits," so that the section now reads as follows: "The Commission 
may grant construction permits and licenses, or modifications or 
renewals thereof, only upon written application therefor received by 
it’ (47 U.S.C. Sec. 308(a)). It then amended Section 309 (a) to cross- 
refer to Section 308 for the first time. As thus amended, Section 
309 (a) provides: "If upon examination of any application provided for 
in section 308 the Commission shall find that public interest, conveni- 
ence, and necessity would be served by the granting thereof, it shall 
grant such application." 


It will be noted that Sections 308 and 309 (a) as thus amended 
make no reference to applications for assignment or transfer of exist- 
ing authorizations. So what did Congress do? It proceeded to amend 
Section 310(b), dealing with the transfer and assignment of existing 
licenses and permits, by cross-referring for the first time to Section 
308, as follows: "Any such application [for the transfer or assignment 
of a construction permit or license] shall be disposed of as if the pro- 
transferee or assignee were making application under section 308 for 
the permit or license in question." Thus, an application for a transfer 
or assignment should be treated, so Congress said, just like an appli- 


cation for a new construction permit except that in acting upon such 
application the Commission may not consider whether someone other 


than the proposed transferee or assignee is better qualified (47 U.S.C. 


Sec. 310(b)). 


1 Section 309(b) provides that if the Commission is unable to make such a determination it should, 
after appropriate notification, designate such application for hearing. 
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We now come to Section 309 (c), which Congress added to the 
Communications Act in 1952 at the same time it made the foregoing 
changes in Sections 308, 309(a) and 310(b). The language is explicit: 
when any instrument of authorization’is granted by the Commission 
without a hearing as provided in subsection (a) hereof [to wit, Section 
309 (a)], such grant shall be subject to protest. . . for a period of 
thirty days. . . [by] any party ininterest... ." 


Thus, an analysis of the 1952 amendments of the Communications 
Act makes it clear that applications for transfer or assignment are to 
be treated "as if the proposed transferee were making application 
under section 308 for the permit or license in question." In other 


words, an application for the transfer of an existing license or permit 
is to be treated like a new application (filed under Section 308) for 

such a facility -- except that the Commission may not consider whether 
someone else might be better qualified. While, under Section 309 (a), 
the Commission may grant, without a hearing, any application filed 
under 308(a) or 310(b) (be it for a new permit, a renewal, a modifica- 
tion, or a transfer thereof), it must on a proper request by a "party in 
interest" accord such person a hearing on the propriety of such grant. 
In other words, a hearing is mandatory under Section 309)(c), not dis- 
cretionary as it previously was (and is) under Section 405. And this 
was precisely what Congress intended, and what this Court in effect 
said in its original decision in the Camden case. 


Under the Communications Act, Congress has forbidden the use 
of radio channels except "under licenses granted by Federal authority." 


47 U.S.C. Sec. 301; Federal Communications Commission v. Sanders 
Bros. , 309 U.S. 470; 478 (1940); Regents of Georgia v. Carroll, 338 


1 The phrase “any instrument of authorization” (as thus used in Section 309(c)) is obviously broader 
than the phrase “construction permits and station licenses, or modifications or renewals thereof” (as 
used in Section 308), and was no doubt employed to cover applications for the transfer or assignment 
of existing authorizations, which (as we have seen) by the changed language in Section 3100 were 
to be disposed of like applications enumerated in Section 308. | 








U.S. 586, 598 (1950). In Section 310(b) it has forbidden the transfer 

or assignment of an existing authorization "except upon application to 
the Commission and finding by the Commission that the public interest, 
convenience, and necessity will be served thereby." 47 U.S.C. 310(b). 
Since unlicensed operations are thus foreclosed by statute, and since 

a new group cannot take over an existing authorization "except upon 
application" to be disposed of "as if the proposed transferee or assignee 
were making application under section 308," it follows that the Commis- 
sion in effect grants the transferee or assignee a new authorization or 
license. Nowhere did Congress specify a different type of showing in 
order to protest a transfer grant than it did to protest a new grant. To 
read into the 1952 amendments, designed to make a hearing mandatory 
on nonhearing grants objected to by an existing licensee under Sanders 
or KOA, is to distort language employed by Congress and to defeat the 
underlying purpose of the statutory changes thus made. 


If Section 309 (c) is to be thus emasculated in transfer cases, the 
Commission by a parity of reasoning could demand a "further" show- 
ing in the case of renewal grants. The Commission could argue, with 
equal plausibility, that the protestant is suffering no greater injury 
from the renewal of an existing authorization than he did under the old 
authorization, and hence that a renewal grant is not protestable, par- 
ticularly in the light of the fact that under Section 9 (b) of the APA 
(5 U.S.C. Sec. 1008(b) ) and Section 307 (d) of the Communications 
Act (47 U.S.C. Sec. 307 (d)) an existing (regular) license shall con- 
tinue in effect beyond the license period "pending any hearing and 
final decision on. . . an application for renewal." Yet this Court 
has held, and quite properly so, that a person can protest a "renewal" 
on a showing no different than is required in order to protest an 
original “construction permit." Federal Broadcasting System v. 
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Federal Communications Commission, 97 U.S. App. D.C, 293, 231 F. 
2d 246 (1956). There, the former licensee (during the prior license 
period) refused to accord the protestant "re-broadcast privileges." 
Protestant alleged that the new transferee, during the forthcoming 
license period, proposed to continue the same policy. This Court 
nonetheless held that the renewal grant was protestable notwithstanding 
the fact that the new transferee during the renewal period merely 
proposed to continue a policy inaugurated by its predecessor. 





The dire consequences of adopting the Commission's contrary 
line of reasoning is illustrated by the WOW case, decided before the 
protest section was added to the Communications Act in 1952. There, 
if the protest statute had been on the books, the Commission could 
have rejected by a parity of reasoning WOW's objection to a renewal 
of Pueblo's license on the ground that (in granting a renewal) it was 
merely proposing to continue existing interference. We feel confident 
that this Court would tolerate no such emasculation of Section 309 (c) 
with respect to renewals. See Radio Station WOW v. Federal Communi- 
cations Commission, 87 U.S. App. D.C. 226, 184 F. 2d 257 (1950). 
It should permit none with respect to transfers and assignments. 





Thus, appellee's and intervenor's contentions (that since KSTP, 
when it made application to take over KOB's “operating authori * on 
770 kc, merely proposed a continuation of the economic injury and 
interference which WABC (and ABC) suffered while KOB was operated 
by Wayne Coy and Time, Inc. , and since the grant of the transfer 
application is not protestable in the absence of a showing of additional 
injury) constitute an attempt to emasculate language and policy em- 
bodied by Congress in the statute in 1952 when it established a common 
pattern for protesting a nonhearing grant of any application filed under 
Sections 308, 309(a), and 310(b). Where Congress, in 1952, did not 
intend a nonhearing grant of a particular type to be protestable, it 
expressly said so, e.g. , in Section 319, where it expressly provided 

| 
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that the provisions of Section 309 (c) shall not be applicable to a grant 
of a license covering an outstanding construction permit. Expressio 
unius est exclusio alterius 5 


With all due deference to Commission counsel, we do not construe 
this Court's supplemental opinion (on rehearing) in the Camden case as 
withdrawing express language in the original opinion indicating that a 
person with standing to protest a new grant has standing to protest a 
transfer thereof to a new group. Camden Radio v. Federal Communica- 
tions Commission, 94 U.S. App. D.C. 316, 220 F. 2d 191 (1954). There, 
as here, a further showing was made that the transferee might build 
whereas the former licensee might not, and in that sense the original 
holding in Camden may be considered dictum, but nonetheless well- 
considered dictum, in line with express language and in furtherance of 
an express policy embodied by Congress in its 1952 amendments to the 
Communications Act. That this Court did not "withdraw" its original 
holding in Camden on rehearing is further borne out by the fact that the 
Court subsequently refused to give effect to a similar contention by the 
Commission regarding modification applications in Greenville Television 
Co. v. Federal Communications Commission, 95 U.S. App. D.C. 314, 
221 F. 2d 870 (1955). 


1 Commission counsel is indeed hard pressed to defend the Commission's May 13, 1957 Order when 
he asserts (FCC Br. pp. 12-13, fn. 8), in effect, that appellant is foreclosed oa citing the Camden 
case in this Court because appellant did not cite it in its “protest.” The protest was expressly an 
admittedly filed under Section 309(c). Appellant claimed standing under Section 309(c). Camden 
correctly expounds and reflects express language in Section 309(c). We know of no rule (judicial or 
administrative) requiring a person to cite cases in pleadings as distinguished from briefs in support 
thereof. Section 309(c) provides that a protest shall contain “such allegations of fact as will show the 
protestant to be a party in interest.” Appellant set forth the fact that KOB was continuing to impinge 
upon WABC's exclusive rights 6n 770 kc. Standing was asserted under Section 309(c). Whether 
Camden was or was not cited is immaterial, if the facts giving rise to standing were adequately set 
forth, as we submit they were, in the protest. Having asserted standing under Section 309(c), and 
that assertion having been rejected by the Commission, Section 405 does not require a petition for 
rehearing, before appellant can cite legislative history, intrinsic or extrinsic aids to statutory construc- 
tion, to show that the Commission has misconstrued Section 309(c). Cf. Gerico Investment Co. v. 
Federal Communications Commission, 99 U.S. App. D.C. 379, 380, 240 F. 2d 410 (1957). 





0 
IN ANY EVENT, APPELLANT ALLEGED 
AND DEMONSTRATED THAT IT WOULD 
SUFFER "FURTHER" INJURY FROM AN 
UNCONDITIONAL TRANSFER 

While appellant, by reason of policies and language: embodied 

in the 1952 amendments to the Communications Act, believes that no 
different showing of standing is required in order to protest the trans- 
fer of an existing authorization than is required to protest a new grant, 
that question need not be resolved in this case. | 





In connection with condition No. 1, appellant alleged and 
showed that a failure to make the transfer subject to the mandates of 
this Court could result in confusion and give rise to an assertion by 
KSTP, Inc. of‘greater rights on 770 kc than were enjoyed by its im- 
mediate predecessors -- particularly in view of the fact that such a 
condition was expressly imposed when KOB was transferred to Wayne 


Coy and Time, Inc. in 1952, and more particularly in view of the fact 
(following this Court's Order of September 27, 1956 in Case No.12, 883) 
the Commission rescinded KOB's temporary authorization’ on 770 ke 
(filed on Form 317 which made the authorization cancellable "without 
notice or hearing") and substituted therefor an authorization on its own 


motion (giving rise, if not void ab initio under Section 308(a), to a 
serious question under Sections 9(b) of the APA and 307(d) of the 

Communications Act whether it could be terminated without notice 
or hearing). : | 


In connection with condition No. 2, appellant similarly alleged 
and showed that KSTP, Inc. (unlike Wayne Coy and Time, Inc.) was not 
expressly obligated to carrying out commitments made by the trans- 
ferors following this Court's Order of September 27, 1956. As eloquently 

1 As Commission counsel points out (FCC Br. p. 4, fn. 3), appellant was in error in its original brief 
regarding the duration of the substituted authorization. But the fact remains that the Commission sub- 


stituted a grant on ‘its own motion for the one previously filed on Form 317 (thus creating a termination 
problem not present under a grant made on a Form 317 application). 
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borne out by Section 310(b) and by the Commission's own application 
forms, the Commission is required to pierce the corporate veil, in 
the case of corporate licensees, and determine who controls and 
operates a given broadcast facility. Neither the sales contract of 
February 1 nor the transfer application of February 7, 1957 contained 
any commitment by the new transferee to relieve pro tanto the inter- 
ference resulting from nondirectional operation by KOB. Absent such a 
commitment, the new owner could have modified this aspect of its 
predecessor's operation of KOB, just as he could modify their prior 
program policies, card rates, etc., and deprive appellant of the 
"fruits" of its litigation to date. 


In its May 13, 1957 Memorandum Opinion and Order here 
challenged, the Commission grudgingly added those conditions on its 
own motion, "in view of the fact that the attachment of conditions of that 
nature, however superfluous in legal effect, may help to clarify the 


rights and obligations of the parties involved" (R. 351-359). In the 
Camden case the further showing was likewise predicated on probabilities-- 


the fact that the transferee might build whereas the transferor might 
not. Just as the Commission should have, but did not, recognize 
standing in the Camden case, so should it have here. 


And, as pointed out in our opening brief, if WABC had "standing" 
to request either of those two conditions when it protested the March 
13 grant (ABC Br. pp.37-39), its "standing" to be heard on the other 
public interest matters raised in its protest could not be defeated by the 
Commission adding those conditions on its own motion. Protests cannot 
be "split asunder" in that fashion. Congress in its 1956 amendment to 
Section 309(c) spelled out the proper method, where a party has stand- 
ing, of separating the wheat from the chaff, to wit, by oral argument 
on matters which can be disposed of as on demurrer, and by according 
the protestant an evidentiary hearing on any remaining matters. Stand- 
ing to protest cannot be defeated by taking care of "private interest" 
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matters which give a person standing and then ignoring completely the 


"public interest" matters raised in the protest. The Commission may 
not have a high regard for "private attorneys general," but the Supreme 
Court in the Sanders case and Congress in enacting Section 309 (c) 
apparently believed with some justification that they serve a useful 
purpose. | 


Similarly, as pointed out in our opening brief (ABC Br. pp. 16- 
34), appellant had standing to bring to the Commission's attention, in 
connection with the transfer application, the fact that KSTP, Inc. could 
not step into Pepperday's shoes; that in view of the clear channel policy , 
KSTP, Inc. (as a newcomer) could not prosecute an application to break 
down WABC's exclusive rights on 770 kc; that it could not acquire grand- 
father rights by trafficking in Pepperday's 1944 application; that such 
rights cannot be acquired by purchase, transfer or amendment; that the 
proceedings in Docket No. 6584 and 6585 must be dismissed; that 
since the Commission can make grants "only upon written application 
therefor submitted to it,"’ public interest required this fact to be con- 
sidered before the transfer was approved and consummated. If the 
Commission really believes’ that the public interest requires a con- 
tinuation of KOB on 770 kc in order to provide service in New Mexico, 
it was certainly germane to a public interest determination for the 
Commission to know whether KOB's applications for a breakdown would 
have to be dismissed and whether New Mexico would thus cease to be 
provided with service on 770 ke (by virtue of Section 308 (a) foreclosing 
grants except upon written application therefor). Before concluding 





whether the transfer would serve the public interest, the Commission 
was under a duty to determine what the consequences of that transfer 
would be. Asa minimum, under Section 309(c), appellant was entitled 


1 It is worth noting that, after holding the hearing ordered by this Court in the Carnden case, the 
Commission concluded that the public interest would not be served by allowing the transfer which it 
had so blithely approved without a hearing. 


2 We say “really believes," because the Commission originally gave as its excuse [for not requiring 
KSTP, Inc. to abide by commitments previously made by KOB the fact that such a commitment would 
preclude KSTP, Inc. from signing station KOB off the air at night on 770 ke, if it preferred that method 
to the cost of directionalizing (to be borne by the transferors) ! 
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to an oral argument on such matters.’ 


It 


SINCE THE MATTERS RAISED IN THE PROTEST 

WERE GERMANE TO THE TRANSFER, THEY COULD 

NOT BE IGNORED ON A PROMISE BY THE COMMIS- 

SION TO CONSIDER THEM IN SOME OTHER PROCEED- 
ING 


ee ee 
In the light of the consideration just mentioned, we are still 
at aloss, after reading appellee's and intervenor's briefs, to under- 
stand why the matters which ABC sought to raise in its protest were 
not entirely germane to the transfer proceeding, and why ABC had to 
be relegated to Docket Nos. 6584 and 6585. Neither principle nor 
precedent supports such a contention. Comparable arguments were 
made by the Commission and rejected by this Court in the two earlier 
appeals in this long-drawn-out proceeding. In 1951, the Commission 
argued that ABC could not object to an extension of KOB's SSA on 770 
ke, because the Commission was going to decide the whole problem 
in the Clear Channel Proceeding. This Court held that the pendency of 
that proceeding (and for that matter the pendency of Docket Nos. 6584 
and 6585 then in the pending files) did not foreclose ABC from objecting 
to a further extension of KOB's SSA on 770 kc. Likewise, in reversing 
the Commission's 3-2 decision of July 28, 1955 in Case No. 12, 883, 
this Court also concluded that the mere pendency of Docket Nos. 6584 
and 6585 was no justification for the continuing encroachment by KOB 
on ABC’s exclusive rights on 770 kc. Thus, we fail to see why the 
pendency of Docket Nos. 6584 and 6585 precludes appellant from rais- 
ing public interest and private interest matters in connection with the 
1 On page 12 of the Commission's brief (fn. 6), although admitting that questions 2 and 3 are 
included in the issues and appellant's "Statement of Points,” Commission counsel asserts that these 
matters have been abandoned because not referred to in the Summary of Argument “or in the Argument 
proper (App. Br. 16-39).” The basic issue in this appeal is “standing.” If we prove standing and this 
Court remands, presumably the Commission will comply with the “oral argument” and “evidentiary 
hearing” requirements of Section 309(c) covered by Issues 2 and 3, Those points, we think, need not 


be labored. However, attention is called to the fact that in its opening brief appellant did discuss 
Issues 2 and 3 (see ABC Br. pp. 37-39). 





13 


transfer of KOB's “operating authority” on 770 kc to a newcomer. We, 
of course, understand fully why appellee and intervenor would like to 
restrict ABC's objections to that proceeding, and thus give the Com- 
mission carte blanche authority to do what they please while that pro- 
ceeding is being resolved.* | 


Our patience with the Commission's utterances about producing 
a golden millennium in Docket Nos. 6584 and 6585 is wearing thin. 
Pepperday's applications for a breakdown of 770 ke were filed almost 





14 years ago. Despite this Court's and the Supreme Court's then recent 
decisions in the KOA case, the Commission deigned to decide that mat- 
ter without even making ABC a party to the proceeding. Although 
subsequently granting motions to intervene, it refused to afford either 
ABC or KXA an Ashbacker hearing on their mutually conflicting appli- 
cations for 770 kc. A one-sided hearing record showing. what KOB 





could do with various patterns on 770 kc, with no corresponding pat- 


terns on 1030 kc, was concluded in January 1945. 


Five weeks later the Commission concluded (and we think quite 
rightly) that it should not tinker with its elaborate frequency classifi- 
cation patterns on an ad hoc case-by-case basis. It accordingly dis- 
missed all applications for breakdown of Class I-A clear channel 
facilities except those of KOB, which it subsequently placed in the pend- 
ing file to await the outcome of the clear channel proceeding. Finally, 
on September 30, 1952, after this Court a year previously had directed 


1 Commission counsel seem to suggest (FCC Br. p. 26) that if appellant had requested, at the time 

of the transfer, an out-and-out dismissal of Dockets 6584 and 6585, it might have “standing.” As we 
pointed out in our opening brief (ABC Br. p. 11, fn. 2), we requested “conditional relief” so as to fore- 
stall the “dodge” which the Commission resorted to at the time of the 1952 transfer.; On the premise 
that the Commission merely grants its consent to a transfer and the parties themselves effectuate the 
transfer after receiving such consent (and sometimes decide not to effectuate a transfer), the Commis- 
sion ruled in 1952 that an out-and-out dismissal request was premature until it knew/for certain whether 
the transfer would be consummated. To forestall any such contention, and knowing! that the Commis- 
sion can and frequently does grant its consent to a transfer subject to certain conditions precedent, ABC 
asked the Commission to condition its consent to the 1957 transfer of KOB to KSTP, |Inc. on the latter's 
simultaneously dismissing the old 1944 applications for a breakdown of 770 kc. Other substantial dif- 
ferences between the situation at the time of the 1952 and the 1957 transfers, calling for a different 
result, are fully set forth in our opening brief (ABC Br. pp. 22-27). 
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the Commission to take steps to correct the existing impingement on 
WABC's exclusive rights on 770 kc, the Commission removed Docket 
Nos. 6584 and 6585 from the pending file "for prompt consideration and 
action” -- notwithstanding repeated warnings by ABC (admitted by KOB) 
that the 1945 record was hopelessly inadequate and out of date and based 
on engineering standards which had long since been changed in vital 
particulars. The Commission wasted three years coming to that same 
conclusion. Although refusing to so admit, the old hearing record was 
in effect scuttled and a new hearing was ordered May 26,1955, with new 
parties, new and additional issues, and with the evidence on the old 
issues to be produced anew on the basis of the intervening 1950 Census 
and current engineering standards. 


Commission counsel would have this Court believe that Docket 
Nos. 6584 and 6585 are designed to provide a permanent solution of the 
problem (see FCC Br. p. 8,27). Not even an initial decision, let alone 
a final decision, has been handed down in that proceeding on the new 
record compiled pursuant to the Commission's May 26, 1955 and sub- 
sequent Orders. That record continues to call for comparisons with 
disparate powers on 770 kc and 1030 kc. Although the Commission at 
the time of the "temporary" hearing in 1953 intimated that other clear 
channel frequencies would be considered in the "permanent" proceeding 
(Docket Nos. 6584 and 6585), and although it so suggested in its letter 
of November 8, 1956 to this Court (see ABC Br.pp. 9-10), it has 
repeatedly refused to include any clear channel frequencies other than 
770 kc and 1030 kc. See 12 RR 583, 586-587, para. 7; 13 RR 861, 
872-873, para. 21. It has similarly refused to include appropriate 
“show cause” orders in the instant proceeding, meaning that another 
and further hearing will be required (after Docket Nos. 6584 and 6585 
are decided) before KOB or WBZ could be compelled to accommodate 
their patterns to each other on 1030 kc and switch over to any frequency 
other than 770 kc, thus relieving the impingement which KOB has 
caused WABC since October 1941. 
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We quite agree with Commission counsel that the treatment of 
KOB has been sui generis (FCC Br. p.37). But unfortunately the sui 
generis treatment which the Commission has accorded KOB has con- 
travened substantially every precedent and every protective provision 
in the Communications Act. | 


The reasons given by the Commission for its sui generis treat- 


ment of KOB do not withstand scrutiny. KOB was not “shoved around" 
at the time of the NARBA shifts in 1941. At the time that NARBA was 
signed by the United States, KOB was a mere share-time station on 
1180 ke with only 10 kw power -- with KEX entitled to two-thirds of 
the operating hours at night (*R. 3, 50-54). NARBA had already been 
ratified by the United States before KOB received authority to operate 
unlimited time on 1180 kc with 10 kw power, and then only by virtue of 
an STA requiring KOB to protect KEX by means of a directional an- 
tenna (*R. 50,54). It was not until some 16 months after NARBA was 
ratified that KOB was licensed for unlimited operation on 1180 ke and 
then with only 10 kw power (*R. 93). NARBA had been ratified by the 
requisite signatories and some of its provisions had become effective 
before KOB obtained a construction permit for 50 kw on 1180 kc. KOB 
was shifted to 1030 ke in March 1941 before it constructed its 50 kw 
operation on 1180 kc. It retained permission to increase power to 50 
kw on 1030 kc provided it protected WBZ. The facilities which KOB 
thus received as a result of NARBA were superior to those it enjoyed 
on a share-time basis (with only 10 kw power) when NARBA was signed 
and ratified by the United States. If KOB "lost its frequency” as a 
result of the NARBA Agreement of 1941, as Commission counsel sug- 
gests (Br. p.2), so did some 750 of the 900 stations which were then 
on the air. | 
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Commission counsel's assertion that KOB protested the switch 
over to 1030 kc is not strictly accurate (FCC Br. p.2). Although KOB 
originally demanded a hearing thereon, it withdrew that request on 
March 3, 1941 in a letter where it stated that it "hereby withdraws its 
notice of objection filed on February 18, 1941, without prejudice to 
urging later, in an appropriate proceeding before the Commission, the 
public interest and convenience and necessity in re-establishing station 
KOB as a secondary service facility" (*J. A. 37-38). KOB itself never 
requested 770 kc at the time of NARBA; it did,in May of 1941, request 
an STA on 1030 kc for 50 kw day and 25 kw night, in which WBZ ac- 
quiesced. And, as pointed out in our opening brief (ABC Br. p.30, 
fn. 1), KOB is not a homeless waif. It has a duly and regularly issued 
license (no longer protestable) on 1030 kc, good until October 1, 1959. 


In seeking to relegate appellant to the proceeding in Docket 
Nos. 6584 and 6585, and denying that the matters here raised have any 
pertinency to the transfer, Commission counsel states that the Com- 
mission “expressly made clear that it was not passing in any way on the 
question whether the applications could be amended, a question to be 
resolved subsequently in the 770 kc hearing itself” (FCC Br. p. 29). 
This fact was apparently not made clear to the Hearing Examiner. For 
the Court's information, as a result of this shuttlecock procedure, the 
Examiner subsequently found that it was “both appropriate and neces- 
sary that the above-entitled applications be amended as proposed herein 
to reflect a fait accompli respecting the ownership, management, and 
control of the applicant corporation which has been heretofore fully 
sanctioned and approved by the Commission." See Appendix A, infra. 
Thus, the Commission relegated ABC to the Examiner in Docket 6584 
and 6585, and then the Examiner concluded that the Commission had 
already decided the matter and he was confronted with a fait accompli. 
A “two-day appeal", under Rule 1.750 (1 RR 51:750) from that action 
of the Examiner to the full Commission (a condition precedent to an 
appeal to this Court) is still pending before the Commission some six 
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months after it was filed. If a three-month delay in passing on a "two- 
day" interlocutory appeal from an Examiner's ruling is rightly subject 
to criticism, six months seems even less excusable. Wrather-Alvarez 
v. Federal Communications Commission, U.S. App. D.C. , 

248 F. 2d 646, 650, fn. 8 (1957). : 





Fully anticipating that it would be "bottled up" on any pleadings 
which it filed in Docket Nos. 6584 and 6585, it is little wonder that 
appellant brought to the Commission's attention in the transfer case 
the public interest matters which it did, expecting a prompt decision 
under the 30-day provisions specified by Congress in Section 309(c). _ 


We feel compelled to state to the Court that if the instant contro- 
versy is to be resolved within lives in being and 21 years thereafter, 
steps must be taken to return KOB to its duly and regularly licensed 
frequency of 1030 kc and KOB must be required to prosecute its appli- 
cation for any improvement thereof in accordance with established 
rules and policies of the Commission. The first step to that end is to 
require the Commission to consider WABC's protest of the KOB trans- _ 
fer on the merits and in accordance with the requirements of Section 
309 (c) of the Communications Act.’ 

Respectfully submitted, 
JAMES A. McKENNA, JR. 
VERNON L. WILKINSO: 


McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6, D. C. 


January 8, 1958 Counsel for Appellant 





1 As pointed out in our opening brief (p, 24, fn. 1), apparently fearful of a a this Court, the 
parties to the transfer application, at the time they consummated the transfer, entered into an elaborate 
67-page contract specifying the manner in which the stock of KOB should be retumed to the transferors 

in the event the actions now complained of were set aside by this Court. 
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APPENDIX A 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Applications of: 


ALBUQUERQUE BROADCASTING 
COMPANY (KOB), Albuquerque, 
New Mexico 


For Modification of Construction 
Permit 


ALBUQUERQUE BROADCASTING 
COMPANY (KOB), Albuquerque, 
New Mexico 


For License to Cover Construction - 
Permit as Modified and Authority to 


Determine Operating Power by Direct 
) 


Measurement 


ORDER 


Docket No. 6584 
File No. BMP-1738 





Docket No. 6585 
File No. BL-1799 
BZ-1583 


| 
\ 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


The Hearing Examiner having under consideration (1) a petition, 


filed on June 20, 1957, on behalf of Albuquerque Broadcasting Company 
(KOB), requesting leave to amend each of the above-entitled applications 





to show the names of the new officers, directors and sole stockholder of 


the applicant corporation, together with other pertinent information with 


respect thereto, pursuant to the Commission's action of March 13, 1957, 
granting an application (File No. BPCT-2426) authorizing a transfer of 
control of the said corporation to such new parties, which was effec- 
tuated on or about May 10, 1957; (2) oppositions to the said petition filed, 


respectively, on June 26 and 27, 1957, 


on behalf of the American Broad- 


casting-Paramount Theatres, Inc. (WABC), and KXA, Inc. (KXA) — 1/, 


1/ In addition to the above pleadings, a reply to such oppositions was 
filed on behalf of Albuquerque Broadcasting Company on June 28, 1957, and 
an answer to such reply, entitled "Reply to KOB's Opposition”, was filed 
on behalf of the American Broadcasting-Paramount Theatres, Inc., on 
July 3,1957, containing arguments in support of the positions of the re- 
spective parties whica were fully presented before the Hearing Examiner 


at the oral argument held on July 3, 1957. 
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and (3) an oral argument, held on July 3,1957, in support of and in 
opposition to a grant of the said petition, in which all of the parties to 
the proceeding, except Broadcasters Inc. (KWBU), participated; and 

IT APPEARING, That the principles enunciated by the Commis- 
sion in its Memorandum Opinion and Order of March 22,1951, as the 
basis for requiring an amendment of the application of Independent Broad- 
casting Company (KIOA) (6 RR 1390), and reaffirmed in its Memorandum 
Opinion and Order of September 30, 1952, granting Albuquerque Broad- 
casting Company leave to amend each of the above-entitled applications in 
the instant proceeding, as the result of a previously authorized transfer 


of control of the applicant corporation (Albuquerque Broadcasting Com- 


pany, 8 RR 347,349), are also applicable and controlling under the present 
circumstances and require a grant of the instant petition; and 

IT FURTHER APPEARING, That the allowance of the proposed 
amendment would not require the addition of any new parties to this pro- 
ceeding, or the addition or modification of any issues therein, or the 
introduction of any new evidence of a substantive character under the 
existing issues” and would not retard the issuance of an Initial Decision 
in the said proceeding or otherwise delay the completion thereof; and 

IT FURTHER APPEARING, That, in the light of the Commission's 
pronouncements in Independent Broadcasting Company (KIOA), supra, it 
is both appropriate and necesary that the above-entitled applications be 
amended as proposed herein to reflect a fait accompli respecting the 
ownership, management and control of the applicant corporation which 
has been heretofore fully sanctioned and approved by the Commission;and 
2/ As indicated in an accompanying order issued by the Hearing Ex- 
aminer on this date, a further hearing has been scheduled for Tuesday, 
July 16, 1957, solely for the purpose of determining, through the testimony 
of an authorized representative of Albuquerque Broadcasting Company, 
whether that corporation under its new ownership, management and control 
endorses and ratifies the evidence previously introduced into the record 
by that party under the programming and other issues to be resolved there- 
in and whether the said corporation as presently constituted intends to 
proceed with the prosecution of the above-entitled applications, but not for 


the purpose of receiving any other evidence of any character in the said 
proceeding. 
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IT FURTHER APPEARING, That no arguments of a convincing 
character have been presented in opposition to the instant petition to show 
that the rights of any of the parties to the proceeding would be adversely 
affected through a grant thereof; and 

IT FURTHER APPEARING, That in the light of all of the foregoing 
considerations and in view of all of the prevailing circumstances, 
Albuquerque Broadcasting Company has established sufficient "good cause", 
within the meaning of Section 1.365 of the Commission's Hales, to justify 
a grant of the relief requested herein; 

IT IS ORDERED, This 11th day of July, 1957, that the above 
petition BE,AND IT IS HEREBY, GRANTED, and that the proposed 
amendment is hereby accepted, this order to become effective as of the 
date of its publication. | 


Hugh B. Hutchison | 
Hearing Examiner | 
Federal Communications 

Commission | 


/s/ Ben F. Waple 
Acting Secretary 
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(i) 
QUESTION PRESENTED 


Intervenors believe that the only question presented 
by this appeal is as follows: 


Whether Appellant, as licensee of a station which is 


authorized to operate on 770 kc without electrical 
interference has standing to protest Commission 
action permitting control of Albuquerque Broad- 
casting Company, operator of Station KOB, to be 
transferred to a new stockholder and to require 
the Commission to attach a condition to that grant 
to the effect that KOB's applications for a regular 

license on 770 kc, which are now pending in another 
proceeding; , must be forthwith dismissed upon 
consummation of the transfer. | 











COUNTER STATEMENT OF THE CASE 
Background Of The Controversy 
The Instant Appeal ous 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I, Appellant Was Not Aggrieved Or Adversely 
Affected By The Grant Authorizing Transfer 
Of Control Of KOB ~ a . . 


Appellant May Not Utilize A Transfer Of 
Control Proceeding To Obtain A Definitive 
Determination Of Another Proceeding 
Involving Unrelated Issues . . 


CONCLUSION . ° . 
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AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 
Appellant 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee | 


ALBUQUERQUE BROADCASTING COMPANY (NSL) 
TIME, INCORPORATED, AND WAYNE COY, 


Intervenors 
KSTP, INC., 
Intervenor 


APPEAL FROM ORDERS OF THE FEDERAL COMMUNICA TIONS COMMISSION 


BRIEF FOR INTERVENORS | 
ALBUQUERQUE BROADCASTING COMPANY, ee > 
INCORPORATED AND WAYNE COY 


COUNTER STATEMENT OF THE CASE 


This is an appeal from orders of the Federal Communications 
Commission granting consent to the transfer of control of the licensee 
of Station KOB and dismissing Appellant's protest and petition for re- 
consideration of that action. ! 





Albuquerque Broadcasting Company (KOB) is the licensee of 
Station KOB, Albuquerque, New Mexico. On February 8, 1957, Time, 
Incorporated and Wayne Coy, who together owned 100% of the stock of 
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Albuquerque Broadcasting Company, applied to the Commission under 
Section 310(b) of the Communications Act of 1934, as amended, for 
consent to the transfer of control of KOB by the sale of all of their 
stock to KSTP, Inc. (R. 1-204). This approval was granted on March 
13, 1957 (R. 261). In approving the transfer of control the Commis- 
sion rejected a request by Appellant that the following three conditions 
be attached to the grant: 
'], The aforesaid transfer application is here- 

by granted on the condition that such grant is subject 

to any action which the Commission may take to carry 

out the mandates and directives of the United States 


Court of Appeals for the District of Columbia Circuit 
in Case Nos. 10496, 10570 and 12883. 


"2. The aforesaid transfer application is here- 
by granted on the condition that the transferee express- 
ly agrees to carry out commitments heretofore made 
by Albuquerque Broadcasting Company with a view to 
complying with the Court's Order of September 27, 
1956 in Case No. 12883. 


"3g. The aforesaid transfer application is 
granted on the condition that if the transfer is con- 
summated Albuquerque Broadcasting Company shall 
forthwith dismiss its pending applications for a 
"breakdown' and a ‘regular’ license on that frequency 
(Dockets 6584-6585)." 
The Commission explained in a letter to Appellant that the first two 
conditions were unnecessary and that the third condition related to 
matters presently in hearing status before the Commission in Dockets 
6584-6585 and that such matters could only be decided on the basis of 


the pleadings and record in those dockets (R. 262-263). 


On April 12, 1957 Appellant filed a protest and petition for re- 
consideration (under Sections 309(c) and 405 of the Communications 
Act of 1934, as amended) addressed to the Order of March 13, 1957 


1 in the interest of consistency, we have adopted the system of record references used by Appellant. 
In documenting background facts, reference has been made to the records certified to this Court in 
prior appeals (Nos. 10496, 10570 and 12883). Those records are consecutively paginated. Citations 
to the records and the printed joint appendices in those appeals will be cited “*R. __* and “*J.A._.” 
The record in the instant appeal will be cited as "R. __” (without an asterisk). 
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which unconditionally approved the transfer of control of KOB (R. 265- 
321). In its protest and petition, Appellant alleged that it had the 
requisite standing under the cited sections of the Act and again sought 
to have the Commission insert the three conditions referred to above 
or, in lieu thereof, to hold an evidentiary hearing on certain specified 
issues. The contents of the protest and petition will be discussed be- 
low in detail. | 


On May 13, 1957 the Commission denied Appellant's protest and 
petition for reconsideration (R. 351-360). In its Memorandum Opinion 
and Order, it stated that: 7 | 


"The protest contains no allegation or showing that 
economic injury to the petitioner will result from the 
instant grant; there is no showing that the grant will 
cause or result in any electrical interference since 
there has been no showing that conditions with respect 
thereto will be affected by the change in ownership of 
the corporation; nor is there any showing of any’ other 
possible aggrievement or adverse effect upon ABC 
[the petitioner] from the grant of the transfer applica- 
tion. Indeed, if ABC is correct that KOB has less 
right to operate on 770 ke under its new ownership, a 
matter on which we express no judgment here, ABC 
can only be benefitted by the change in ownership of 
KOB. Accordingly, we find that petitioner has 
failed to establish standing as a 'party in interest’ 
under Section 309(c) or is a 'person aggrieved o 
whose interests are adversely affected’ under | 
Section 405 of the Communications Act of 1934, | 
amended. | 





"Although we are unable to find that the peti- 
tioner has standing, we have given consideration 
to the conditions requested by the petitioner and to 
the expressed willingness of the transferor and | 
transferee in regard to having the transfer subject 
to conditions (1) and (2). As stated above, our | 
letter of March 13, 1957 notified ABC that we were 
of the view that no ‘necessity existed for attaching 
either of those conditions to the grant since 'the 
transfer of control of a licensee corporation can- 
not in any way affect the action the Commission 
may take to carry out the mandates of the Court, 
nor can it countermand the effectiveness of the | 
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Commission's Memorandum Opinion and Order of 
November 26, 1956, directing KOB to either sub- 
stantially protect the night-time operation of WABC 
or discontinue night-time operation on 770 kc.’ We 
further stated therein that we did not believe that it 
would be appropriate to preclude the transferee, 
upon consummation of the transfer, from ceasing 
night-time operation on 770 kc ‘rather than com- 
pleting the directional array the previous owners had 
been authorized to put into operation.’ We have not 
changed our view in these respects. Nevertheless, 
in light of the above-mentioned express willingness 
of the parties to the transfer application to accept 
the first two conditions, and in view of the fact that 
the attachment of conditions of that nature, however 
superfluous in legal effect, may help to clarify the 
rights and obligations of the parties involved, we 
are attaching two conditions to our grant of March 
13, 1957." (R. 358-359). 


On June 12, 1957 Appellant filed its notice of appeal (under 
Section 402(b) of the Communications Act of 1934, as amended) from 
the order of March 13, 1957 granting consent to the transfer of control 
and from the order of May 13, 1957 denying the protest and petition 
for reconsideration. 


BACKGROUND OF THE CONTROVERSY 


The background of the controversy concerning KOB's use of the 
standard broadcast frequency 770 kc up to 1951 is set forth in American 
Broadcasting Company v. Federal Communications Commission, Nos. 
10496, 10570, 89 U.S. App. D.C. 298, 191 F. 2d 492 (1951). That de- 
cision as well as the supplemental order of this Court in No. 12883 
(September 27, 1956) related to the validity of Commission action which 
authorized Station KOB to operate temporarily on 770 kc pending the 
resolution of its permanent status. The history of these appeals and 
of the Commission proceedings involving 770 kc may be helpful to an 
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understanding of the contentions contained in Appellant's protest and 


petition for reconsideration and advanced in its brief in the instant appeal. 


In 1941 Station KOB, Albuquerque, New Mexico was required to 
change from its licensed frequency on 1180 ke because of a general re- 
allocation of United States stations which was put into effect to conform 
the assignments in this country to the requirements of the North 
American Regional Broadcasting Agreement (NARBA) (*J.A. 60). In 
the fall of 1941 KOB received a special service authorization to operate 
temporarily on 770 ke (*J.A. 48). 


To resolve the question of its permanent status, KOB filed appli- 
cations on February 3, 1944 to modify its existing construction per- 
mit and license to specify regular operation on the frequency 770 kilo- 
cycles with power of 50 kw, unlimited time (*J.A. 62-64). Because 
Section 3.25 of the Commission's Rules specified 770 as a frequency 
upon which only one station could operate at night, i.e., a Class 1-A 
frequency, and WJZ (Appellant's station, now called WA BC) was already 
licensed thereon, KOB's application for regular license on that frequency 





with full time operation was inconsistent with the Commission's Rules. 
Rule 1.72 (now Rule 1.361) required that any such application had to be 
accompanied by a petition for exception to the Rule with which it was in 
conflict. Such a petition accompanied these applications (*R. 399-412). 
The petition reviewed the difficulties which had been encountered in 
attempting to find a permanent assignment for KOB, stated that its 
temporary status was disadvantageous and asked that it be resolved 
(*R. 404). KOB recognized that its operation and that of wd Z would 
probably cause objectionable interference to each other in|certain 
areas, but suggested that each might use directional antennas to prop- 
erly protect the primary and secondayy service areas of the other 

(*R. 411). | 





On March 28, 1944 these applications were designated for hearing 


(*R. 419) and an Order specifying the issues was issued on May 9, 1944 
| 


| 
| 
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(*J,A. 64-68). The Appellant and KXA, Inc., the licensee of Station 
KXA, Seattle, Washington, on 770 ke, 1 kw limited time, intervened 

in the hearing which was held from January 2 to Janury 12, 1945 (*J.A. 
85). 


On February 29, 1945, a few weeks after the close of the hearing, 
the Commission issued an order which initated the so-called "Clear 
Channel hearing" (*J.A. 76). The order placed in issue the appropri- 
ate classification of all clear channels. The issues included the 
question whether the number of clear channels should be decreased or 
increased, which frequencies should be designated as 1-A channels and 
as 1-B channels, etc. (*J.A. 77). The hearing was intended to 
include the consideration of such problems as had been raised by KOB's 


applications for license on 770 kilocycles, the grant of which would 


have involved a change in the classification of that frequency from 1-A 
to 1-B (*J.A. 62-67, 76-78). 


The Clear Channel proceeding commenced in January, 1946. 
On February 1, 1946, the Commission issued an order dismissing, 
pending a decision in the Clear Channel proceeding, certain applications 
which were in conflict with the Commission's Rules in that they requested 
full time operation on Class 1-A channels. (See, 1 Pike& Fischer, 
Radio Regulations 53:920). Since KOB's applications were not so 
dismissed, Appellant on March 5, 1946 filed a motion to dismiss them 
pending a decision in the Clear Channel proceeding, in alleged conformity 
with the Commission's policy (*R. 2106). On April 3, 1946 the Com- 
mission denied Appellant's motion on the grounds that the hearing on 
KOB's applications had already been held and completed, a record of 
eight volumes compiled, proposed findings of fact and conclusions filed 
by the parties, and because the dismissal of these applications would 
not conduce to good administration (*J. A. 85-86). 
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In its "Statement of Procedure to be Followed by the Commission 
in Connection with Applications to Operate on 1-A Channels," a public 
notice of August 9, 1946 (*J.A. 86-88), the Commission explained how 
KOB's applications for 770 ke would be treated pending a decision in the 
Clear Channel proceeding, and its reasons therefor, as follows: 


"This frequency [770 kc] is classified as 1-A' under 

_ Section 3.25(a). This exception was made because 
of the peculiar situation with respect to Station KOB. 
Prior to the effective date of NARBA, KOB operated 
unlimited time on 1180 kc with 10 kw power, and no 
other station was licensed to operate nighttime on the 
game channel. Under the shift in frequencies, neces- 
sitated by NARBA no comparable facility was \available 
and Station KOB was assigned to 1030 ke as a Class I 
station. This necessitated reclassification of Station 
WBZ, at Boston, Massachusetts, from 1-A status to 
1-B status. Subsequently, because interference re- 
sulted between Station KOB and Station WBZ operat- 
ing on 1030 ke the Commission assigned KOB to 770 
ke, issuing a special service authorization to Station 
KOB. The frequency 770 ke under the Commission's 
Rules as presently written remains a 1-A channel 
although KOB operates on it under a special service 
authorization, while 1030 kc under the Commission's 
Rules remains a 1-B channel even though no other 
station operates-on that frequency nighttime. | An 
anomalous situation, therefore, exists so far| 
frequencies 770 kc and 1030 kc are concerned. 
Commission is desirous of resolving this situation 
as soon as possible but cannot do so effectively until 
after the conclusion of the clear channel hearing. 








"Accordingly, it is proposed that the KOB ap- 
plication and all other applications for operation on 
either 770 kc or 1030 kc be put in the pending files, 
until after a decision in the clear channel hearing. 
Any application which may be filed in the future for 
operation on either of these two frequencies will 
likewise be put in the pending files." (*J.A.'87-88). 


In line with this statement, KOB's applications for license and 
construction permit on 770 kc were removed from hearing status and 


placed in the Commission's pending files. Subsequently i an application 








8 


which was filed on February 4, 1947 by KXA, Inc. for a construction 
permit to change the facilities of Station KXA at Seattle, Washington, 
from 770 kc, 1 kw, limited hours, to 770 kc, 50 kw, D-A, unlimited 
time, was also placed in the pending file.  KOB's special service 
authorization to operate on 770 kc was renewed periodically pending 
final disposition of the Clear Channel matter and action on KOB's 
applications for a regualar license on that frequency. 


The taking of testimony in theClear Channel proceeding was 
completed in October, 1947. Thereafter, certain events, not material 
here, occurred which had the effect of postponing a decision in that 
proceeding. 


Appellant appealed to this Court from Commission orders which 
successively extended KOB's special service authorization on 770 kc to 
June 1, 1950. In its decision on these consolidated appeals (Nos. 10496 
and 10570, July 19, 1951), the Court held that the continuance of KOB's 
temporary operation on 770 kc pending conclusion of the Clear Channel 
rule-making proceedings was improper in view of interference caused 
to Appellant and its right to be free of such electrical interference 
unless its license was modified after prescribed statutory hearing. 

The Court said, however, that: 


"We cannot, even if we wished to do so, deter- 
mine the ultimate disposition which should be made 
of the WJZ-KOB controversy, or direct the Com- 
mission how to exercie its discretionary powers. 
But we can provide 'a remedy against inaction’; we 
can direct the Commission to exercise its discretion 
in accordance with law... We have power to reverse 
and to ‘remand the case to the Commission to carry 
out the judgment of the court.' 


"Reversal, without more, will not meet the 
needs of this case. For KOB has been operating on 
the frequency of 770 kilocycles for ten years. And 
there may be some doubt as to whether it can feasibly 
be returned to operation on its licensed frequency of 


2 American Broadcasting Co. v. Federal Communications Commission, 89 U.S. App. D.C. 298, 
191 F. 2d 492(1951). 
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1030 kilocycles, since Station WBZ, Boston, with- 
drew opposition to that grant on the understanding 
that it was a temporary stop-gap measure. Cer- 
tainly KOB should not be forced off the air or un- 
duly compelled to limit service. An immediate 
withdrawal of its special service authorizations 
might well produce that result. Accordingly, | 
greater flexibility is necessary in disposing of 
this case. We think the Commission should be’ 
given an opportunity to consider anew the difficul 
practical problem which confronts it. If appropri- 
ate proceedings are promptly begun and expeditiously 
carried forward, we would not regard it as incon- 
sistent with our holding here if the Commission were 
to preserve the status quo for such reasonable period 
as may be necessary to make 'a valid determination 
* * * with all deliberate speed.' (Footnotes 
and citations omitted). American Broadcasting Co. 
v. Federal Communications Commission, supra, 
89 U.S. App. D.C. : , 191 F. : - 
502. | 





In August and September, 1951 conferences were held among 
representatives of Appellant, KOB, Westinghouse Broadcasting Company, 
Inc. , licensee of Station WBZ, Boston, and the Commission in an ef- 
fort to find a solution to the difficult practical problem to which this 
Court had referred. The parties submitted written comments and ex- 
tensive engineering data in support of various proposed solutions. The 
engineering data and the proposals of the parties were taken under study 
by the Commission. While the study was going on, the Commission 
maintained the status quo by extending KOB's special service authori- 
zation (SSA). 8 Pike & Fischer, Radio Regulations, 346, 347, 350. 


In April, 1952, an application was filed for Commission consent 
to transfer all the capital stock of Albuquerque Broadcasting Company 
from T. M. Pepperday to Wayne Coy and Time, Incorporated. There- 
upon Appellant petitioned the Commission to dismiss KOB's applica- 
tions for regular licensed operation on 770 kc; to remove KOB from 
770 ke before granting, or as a condition to granting, consent to the 


proposed transfer; or, in any event, to grant consent only on condition 
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that it be subject to any action the Commission may take to carry out 
the mandate of this Court in Nos. 10496 and 10570. Appellant's 
petition was denied, except as to the last mentioned prayer, on May 28, 
1952 (*R. 2933A-2933C). 


On June 17, 1952 Appellant filed another petition asserting that 
since ownership of KOB had already changed, its applications for 
regular licensed operation on 770 kc must be dismissed (*R. 2415- 
2416). KOB opposed the petition and asked leave to amend its 
applications to specify the new owners, Wayne Coy and Time, Incorporated. 
KOB pointed out that the issues upon which the applications had been 
heard did not include matters with respect to the legal, financial, 
technical or other qualifications of KOB. (*R. 2418-2434). 


On September 30, 1952 the Commission granted KOB's petition 
for leave to amend, and denied Appellant's petition to dismiss KOB's 
applications. It also stated on that date that it had given careful study 
to all aspects of the problem of KOB's permanent assignment, including 
the informal conferences of the parties and the written comments filed 


by them, and had decided on the course of removing the applications 


from the pending files for consideration and adoption of a proposed 
decision (*R. 2444-2448). |The Memorandum Opinion of the Com- 
mission stated: 


‘We have thus far been unable to find, and the 
parties have not suggested, any course of further 
action which, in our judgment, offers greater pro- 
mise of an early and acceptable permanent solution 
than to'complete the proceedings on the above- 
entitled applications. A hearing has already been 
held on these applications and an extensive record 
made. Of course, it cannot properly be determined 
in advance of a formal decision arrived at by ap- 
propriate procedures that the record in this case 
provides a basis for a satisfactory permanent 
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assignment for KOB. We believe, however, that 
we should, with due regard for the rights of all 
persons, attempt to reach a solution of this mat- 
ter by disposing of a pending proceeding. .. .| 
the pendency of the Clear Channel Hearing does | 
not necessarily preclude action on the above- 
entitled applications. We have, therefore, decid- 
ed to remove this proceeding from the pending | 
file and to proceed as expeditiously as possible | 
to issue a Proposed Decision, following which, 
of course, the parties will have opportunity to 
file exceptions and to make oral argument." 

(*R. 2446, 8 Pike & Fischer, Radio Regulation, | 
346, 348-349). 


On the same day, September 30, 1952, the Commission extended 
KOB's SSA on 770 ke for a period of six months from October 1, 1952 
or until 30 days following the issuance of the final decision|on KOB's 
applications for regular licensed operation on 770 kc, whichever was 
sooner (*R. 2993, 8 Pike & Fischer, Radio Regulation, 350, 351). 


On October 21, 1952 Appellant filed a protest and petition for 
reconsideration, under Sections 309(c) and 405 of the Act, ) directed to 
the Commission's Order of September 30, 1952. The Commission 


found that Appellant's pleading met the protest provisions of Section 
309(c) of the Act, and, therefore, on November 3, 1952 held that it 
was required to hold a hearing to determine whether or not to extend 


KOB's SSA during the interim. The protest hearing was held on 
February 11, 1953 (*R. 3281, et seq.) and culminated in a decision 
denying the protest and reaffirming the grant of KOB's SSA (9 Pike & 
Fischer, Radio Regulation, 125, 138-139). On appeal to this Court in 
No. 12883 it was held that in view of the delay following the mandate 
in Nos. 10496 and 10570, KOB's temporary operation on 770 ke had 
to be restricted in such a way as to relieve WABC from objectionable 
interference at night pending the outcome of the proceedings on KOB's 
applications for permanent status. (Order of September 27, 1956, 
No. 12883). As noted below, a directional antenna system to achieve 
protection of WABC's nighttime service area has been designed and 








12 


is now installed (Appellant's Brief, p. 12, n. 1). Thus, the 0.5 mv/m- 
50% skywave contour of Station WABC is now protected from any night- 
time interference from Station KOB. 


While the hearing on Appellant's protest to KOB's SSA was in 
process, the Commission reviewed the record of the 1945 proceedings 
on KOB's applications for regular licensed operation on 770 ke (Dockets 


6584-6585) with an eye toward reaching a permanent solution. Finally, 
on May 26, 1955, in accordance with the request of Appellant and other 
parties, the Commission reopened the record on KOB's applications. 
The Memorandum Opinion and Order (*R. 2560) stated that: 


_ "Upon review of the record of this proceeding 
together with the pleadings filed by the parties in- 
volved, we have become convinced that in order to 
arrive at'a decision best designed to serve the pub- 
lic interest the hearing issues must be enlarged in 
order to permit the receipt of additional evidence with 
respect to possible KOB operation on 770 or 1030 
kilocycles. This necessity for such enlargement of 
the issues . . . together with the need for current 
evidence in the record concerning the radio service 
being received in the area affected. . . is respon- 
sible in large part for our view that the record should 
be reopened for further data. In addition, since the 
closing of the record in this proceeding, the Commis- 
sion has adopted many changes in the Engineering 
Standards which substantially affect the present evi- 
dence of record. For this reason, also, we believe 
the record should be reopened for further data. Such 
changes include (1) new methods of computing ground 
wave signal attenuations; (2) new adjacent channel 
ratios of desired to undesired signal; (3) the adoption 
of 2 new soil conductivity map; and (4) elimination of 
skywave measurements. The last mentioned change 
- elimination of skywave measurements - renders 
irrelevant a substantial portion of the instant record 
and, more important, would simplify the presenta- 
tion of new coverage and interference data. Naturally, 
all evidence of record that is unaffected by the change 
in engineering and other pertinent considerations, or, 
by the time that has elapsed since the record was 
closed, is competent evidence and need not be resub- 
mitted." 
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The Commission then directed further hearings on the ten original 
issues specified in 1945; added nine new issues, eight of which had 

been urged by Appellant; and made Westinghouse Broadcasting Com- 
pany, the licensee of Station WBZ, Boston (on 1030 kc) a party. There- 
after, thirty voluminous pleadings requesting additional changes in the 
issues specified in the Commission's Order of May 26, 1955 were 

filed, and upon consideration of these pleadings, the Commission on 
March 23, 1956 issued an order in which it added many new issues and 
modified others. The licensee of Station KWBU, Corpus Christi, 

Texas (on 1030 kc) was made the fifth party to the proceeding. A further 
hearing was held before the Examiner in Dockets 6584-6585 and the 
record was closed on December 10, 1956. | 








On appeal to this Court in No. 12883, KOB was in effect enjoined 
from operating on 770 kc, pending the outcome of the proceeding to 


determine its permanent status unless the service area of Appellant's 
station, WABC, was protected from objectionable nighttime interfer- 
ence during the interim. Thus, the Court ordered the Commission to 


"take effective steps substantially to relieve said 
illegal impingement upon the existing license of Sta- 
tion WABC, pending final determination of the use 
to be made of the frequency of 770 kilocycles either 
in the so-called clear channel proceedings or in the 
proceedings now being conducted pursuant to the 
Commission's Order of May 26, 1955, in reference 
to the status of Station KOB: all without prejudice 
to the Commission's authority of decision in the two 
proceedings just mentioned, and to such authority 
as the Commission may lawfully possess to author- 
ize operation of Station KOB on some frequency 
other than 770 kilocycles or to authorize operation 
of Station KOB on the frequency of 770 kilocycles 
with such restrictions and conditions (such as the 
use of a directional antenna or reduced power) as 
will substantially eliminate the present interference 





3 This Order is set forth in full in Appendix B to Appellant's Brief in No, 12883. 
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with Station WABC. It is not the intention of the 
Court to put Station KOB off the air, if that result 
can lawfully be avoided, but substantially to termi- 
nate the existing interference with Station WABC 
until such'time as the Commission finally deter- 
mines the controversy, after appropriate proceed- 
ings. 


"Within forty-five days from the date hereof 
the Commission shall report to this Court concern- 
ing the steps taken or intended to be taken by the 
Commission towards the implementation of this 
Order." (Order of September 27, 1956, No. 12883). 
14 Pike & Fischer, Radio Regulation. , 2020, 2021. 


Pursuant to this directive, the Commission ordered KOB either 
to discontinue nighttime operation on 770 kc or to construct a directional 
antenna system to protect WABC's nighttime service area. In reporting 
to the Court in compliance with the Order of September 27, 1956 the 
Commission transmitted its Memorandum Opinion and Order of Novem- 
ber 26, 1956, which directed the licensee of Station KOB to take certain 
specified action to substantially protect WABC from interference. In 
that Memorandum Opinion and Order, the Commission stated that 


". | . we are entirely aware of the fact that the 
temporary operation of Station KOB in no way re- 
solves the basic question of its permanent mode 

of operation and that resolution of this latter ques- 
tion is something which must be pursued by the 
Commission and the parties involved with the ut- 
most diligence. Moreover, during the entire fif- 
teen-year history of this case the Commission has 
consistently recognized, as it continues to recog- 
nize, that Station KOB, no less than any of the other 
clear-channel stations which were in existence prior 
to NARBA, has equities as a clear channel station 
which must be considered in resolving the question 
of KOB's permanent mode of operation. Moreover, 
we have consistently stressed our concern with the 
public interest in assuring adequate radio service 
in the area in which Station KOB operates. But 
none of this, we believe, is directly relevant to 

the question in hand. 





if 
| 
1 


15 


"The question we are concerned with here is 
the mode of operation nighttime by Station KOB 
while the resolution of its permanent mode of opera- 
tion is being determined. As to this question, it)is 
clear that, whatever rights Station KOB may have 
insofar as its permanent mode of operation is con- 
cerned, it does not, in the light of the Court of | 
Appeals decisions of 1951 and September 27, 1956, 
have any continuing rights to operate temporarily 
on 770 kc in a manner which causes substantial in- 
terference to the operation of Station WABC." | 
(14 Pike & Fischer, Radio Regulation, 825, 827). 





KOB notified the Court and the Commission that in compliance 
with the terms imposed upon it for temporary operation on'770 ke 
pending the final resolution of its permanent status it was constructing 
a directional antenna system which substantially protects the night- 
time service area of Station WABC. (Letter of November 19, 1956 
in No. 12883). The construction and testing was completed and on 
April 25, 1957 KOB shifted to directional nighttime operation on 770 ke.* 


THE INSTANT APPEAL 


As was stated at the outset, on February 8, 1957, the application 
for Commission consent to transfer control of Station KOB|from Time, 
Incorporated and Wayne Coy to KSTP, Inc. was filed (R. 1-204). And 
on March 13, 1957, the Commission granted the application, rejecting 
three conditions requested by Appellant (R. 261-263). This gave rise 
to the protest and petition for reconsideration which constitute the im- 
mediate subject matter of the instant appeal. 


Appellant alleged that it had standing to protest under Section 
309 (c) of the Act as a "party in interest" and to petition for reconsid- 


eration under Section 405 as a "person aggrieved or whose interests 
are adversely affected" (R. 278-284). It asserted as an underlying 
premise that as a duly authorized licensee of a station on 770 kc, a 


4 Appellant's Brief, p. 12, fn. 1. 
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1-A frequency, it would be aggrieved by Commission action allowing 
another station to utilize 770 kc at night. Its specifications of alleged 
interest in the imposition of the three conditions may be summarized as 


follows: 


(a) Unless the first two conditions are attached, Appellant 
would be aggrieved since KOB's commitments to protect WABC's 
nighttime service area as directed by this Court in Nos. 10496, 
10570 and 12883 may be nullified, thus depriving Appellant of the 
"fruits" of its litigation (R. 279). Furthermore, absent the first 
two conditions'""a new owner might well be in a position to ad- 
vance objections to the return of KOB to its licensed frequency 
(1030 kc) which Time, Inc. and Wayne Coy are estopped to make" 
(R. 279-280). 


(b) Unless the third condition is attached, the new stock- 
holder if and when it seeks to amend KOB's pending applications 
to show the change in stock ownership, might argue that it pur- 
chased the stock with the expectation (albeit erroneous) that it 
could continue to prosecute the applications which were filed in 
1944 when Mr: Pepperday was the sole stockholder of Albuquer- 
que Broadcasting Company (R. 282). On the other hand, if the 
new stockholder should not seek to amend the KOB applications 
to reflect the changes but should instead continue to prosecute 
them on the record as it now stands, KOB may erroneously suc- 
ceed in obtaining a grant on 770 ke which will take years of liti- 
gation to reverse. Therefore, unless the Commission now re- 
quires KOB to dismiss its pending applications upon consummation 
of the transfer, so as to “foreclose argument” and avoid the 
delay of litigation, Appellant will be prejudiced (R. 283). 


(c) If the third condition is imposed, and in compliance there- 
with the proceedings in Dockets 6584-6585 are terminated, the 
new owner of KOB "could not refile for 770 kc" and "there would 
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be no proceeding pending before the Commission which would 
warrant in law or in fact the continuation of KOB on 770 ke. 
Therefore, the failure to impose the condition is "prejudicial 
to WABC's rights on 770 kc" (R. 283). 


The "Facts, Matters and Things Relied Upon™ by Appellant as 
showing that the grant of Commission consent to the transfer of control 
was improper unless the three conditions were imposed may be sum- 


marized as follows: 


(a) Condition No. 1 is necessary to preclude any legal basis 
for subsequent objections by the proposed transferee to action 
which the Commission may take to carry out the directives of 
this Court in Nos. 10496, 10570 and 12883 and to obviate "a sug- 
gestion that KSTP, Inc. will have greater rights than do the pre- 
sent owners who took over subject to such a condition." (R. 285- 
286). 





(b) Condition No. 3 is necessary in order to preclude the 
transferee from contending that KOB is entitled to a hearing 
before being required to install a directional antenna system to 
protect WABC as a condition to continued temporary nighttime 
operation on 770 kc. (R. 286-287). | 





(c) Condition No. 3 is proper and necessary because: 

(i) Albuquerque Broadcasting Company is not entitled to 
any special consideration. It did not acquire any equities by 
virtue of the NARBA reallocations in 1941. The facilities it 
received were superior to those which it had previous to the 





ratification of the treaty. KOB has no more rights and 
equities in 770 kc than in any other clear channel frequency. 
Its long SSA operation on 770 kc was merely fortuitous 

(R. 289-296). | 


(ii) The Commission should not perpetuate the “special 
treatment" which the licensee of Station KOB has received in 
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having its applications for regular operation on 770 ke enter- 
tained when other applications for similar "breakdowns" of 


clear channels have been told that they must await the out- 


come of the clear channel proceeding. "If the Commission 
continues, to accord ‘special treatment’ to each successive 

owner of KOB, it is creating for itself a ‘legal snarl' from 
which it will not be possible to extricate itself.” (R. 296- 

299). 


(iii) Neither the Communications Act nor the Commis- 
sion's Rules provide for the assignment of applications. In 
view of the 100% change in stock ownership of Albuquerque 
Broadcasting Company and the new programming proposed for 
Station KOB, Albuquerque Broadcasting Company will have to 
seek amendments of its applications in Dockets 6584-6585. 
The allowance of such amendments by the Commission would 
be improper since as so amended, the applications would in 
effect be "new" and, consistently with the policy applied to 
other new applications for clear channel frequencies, could 
not be entertained at present (R. 299-302). 


(iv) It should be made clear to the transferee at the 
time consent to the transfer is granted that it will not be 
permitted to amend KOB's applications in Dockets 6584- 
6585 so as "to avoid any misconceptions at a later date, and 
thus bring to an end the legal snarls which have plagued the 
Commission for some fifteen years.” (R. 303-306). 


Appellant requested the Commission, if it did not impose the 
three conditions, to designate the transfer applications for hearing on 
twenty specified issued, which may be summarized as follows: 


Issues 1-6. To determine whether the public interest would 
be served by the attachments of Conditims 1 and 2(R. 315-316). 
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Issue 7. To determine whether the public interest would be 
served if Condition No. 3 were attached (R. 316). 


Issues 8, 9 and 15. To determine whether Albuquerque 
Broadcasting Company, under its new stockholder, could continue 
to prosecute its applications on 770 ke in Dockets 6584-6585 
(R. 316-318). | 


Issues 10 to 14. To determine whether the transferee paid 
a consideration for "grandfather rights" in the 1944 applications 
and in "equities" in the frequency 770 kc and to determine whether 
the parties are "trafficking" in applications and frequencies(R. 317). 





Issue 16. To determine whether the public interest would be 
served by granting the transfer application on condition that KOB 
return forthwith to its licensed frequency of 1030 kc (R. 318). 


Issues 17, 18. To determine what changes in programming 
and in officers and directors are contemplated by Albuquerque 
Broadcasting Company under the ownership of the proposed trans- 
feree and the effect such changes would have on the hearing record 
in Dockets 6584-6585 (R. 318). 


Issue 19. To determine by what authority Station KOB is 
presently operating on 770 kc and "whether such ‘authorization’ 


is transferable under Section 310(b) of the Communications Act." 
(R. 318). 


Issue 20. A catch-all issue to determine whether, in the 
light of evidence adduced under the previous issues, the grant of 
the transfer application was in the public interest (R. 319). 


As stated previously, the Commission held on May 13, 1957 that 
Appellant was not aggrieved by the action which it took on March 13, 
1957 in granting the transfer application and, therefore, lacked standing 
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under Sections 309(c) and 405 of the Act (R. 358). Nevertheless, Con- 
ditions 1 and 2 were attached to the grant in view of the acquiescence 
of all parties (R. 359). As for Condition No. 3, the Commission stated 
that it "clearly has no bearing on the public interest in the grant of a 
transfer application, and that it is a matter which can be properly 
raised by WABC only in the 770 kc hearing.” (R. 359). The validity 
of the orders of March 13 and May 13 is challenged by Appellant in the 
instant appeal. 


Meanwhile, the record in Dockets 6584-6585 is closed and the 
proceedings are awaiting the Initial Decision of the Hearing Examiner. 


SUMMARY OF ARGUMENT 


Appellant lacked standing to protest because it was com- 


pletely unable to demonstrate that it would sustain any adverse 
effect, direct or indirect, immediate or remote, from the 
Commission's grant of the transfer of control of Station KOB. 
KOB now operates in such a way as to substantially protect 
the nighttime service area of WABC, and thereby complies 
with the Mandate of this Court in No. 12883. Appellant has 
no basis for claiming any substantial interest in the present 
operating facilities of KOB. But even if aggrievement could 
be predicated upon theoretical or insignificant interference 
from KOB, the salient fact is that the transfer of control has 
no effect whatsoever upon the continuance, or the extent of, 
that interference. The very same facilities of KOB, the 

very same operating assignment, the very same interference 
problems would be present after as before the transfer. Re- 
gardless of whether its stock is owned by the transferors or 
the transferee, Albuquerque Broadcasting Company continues, 
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as a legal entity, to be obligated under this Court's order and 


the Commission's directives to protect WABC's service area. 
Indeed, that requirement was expressly made a part of the 
grant and any possible controversy on that score is moot. 


Appellant does have an interest in defeating KOB's pend- 
ing applications for a regular license on 770 kc in Dockets 
6584-6585. But that interest has not been disturbed or threat- 
ened in any way by the transfer of control. Appellant has been 
accorded a hearing in those dockets, which are now awaiting 
decision before the Commission. Its chances of defeating 
KOB's applications are not diminished one whit by the trans- 
fer of stock ownership; on the contrary, it is actually claim- 
ing benefit from that action since it insists that the Commis- 
sion will have to dismiss KOB's applications because of the 
change in ownership. Whether or not there is any validity to 
that argument is beside the point. For, as the Commission 
said, that is a matter which should properly be raised in 
Dockets 6584-6585. It "clearly has no bearing on the) public 
interest in the grant of a transfer application." 


Appellant appears to argue that it has standing to protest 
this particular action even though it is not adversely affected 
thereby. Camden Radio, Inc. v. Federal Communications 
Commission, 94U S. App. D.C. 312, 220 F. 2d 191 (1955), 
upon which it relies, is distinguishable. In that case) the pro- 
test was bottomed upon an injury which, in fact, would flow 
directly from the Commission's order approving the assign- 
ment. In contrast, in the instant case, there will be no 
greater electrical interference or economic impact upon 
Appellant whether the corporate licensee is owned by’ the 
transferors or the transferee. In short, Appellant's protest 
fell short of alleging any such aggrievement as would give it 
standing to vindicate the public interest. 
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Appellant has unjustifiably attempted to utilize the transfer 
of control proceedings to obtain a definitive determination in 
Dockets 6584-6585 involving unrelated issues. The Commission 
could not properly have acceded to Appellant's request and re- 
quired KOB to dismiss its pending applications without giving the 
latter an opportunity to show cause why they should continue to 
be entertained. The determination of "good cause" — the test 
established by the Commission for permitting amendments to 
pending applications — requires a consideration of the issues, 
evidence and status of the record in Dockets 6584-6585. Any 
challenge by Appellant to KOB's showing of good cause should, 
consistently with KOB's procedural rights and the orderly con- 
duct of the Commission's processes, be made directly in 
Dockets 6584-6585 and not collaterally as Appellant attempted 
to do here. 


The "blackjack" approach of requiring KOB, as the price 
of obtaining Commission approval of an incidental transfer of 
control, to forego its rights with respect to the applications in 
Dockets 6584-6585 would be meretricious even if Appellant 
could reasonably expect that it would ultimately succeed in 


having KOB's applications dismissed because of the transfer of 


control. Actually, its expectations must be the other way; the 
effect of a transfer of control upon KOB's pending applications 
is not as Appellant claims it to be. Almost identical contentions 
as Appellant now makes were previously urged, without success, 
upon the Commission and this Court. Each time Appellant 
failed to sustain its position that the 770 kc hearing in Dockets 
6584-6585, which involve basically a technical allocations 
problem, is a nullity because of a change in KOB's stockholders. 
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ARGUMENT 
I 


APPELLANT WAS NOT AGGRIEVED OR 
ADVERSELY AFFECTED BY THE GRANT | 
AUTHORIZING TRANSFER OF CONTROL OF KOB | 


In arguing that the Commission's dismissal of the protest "stems 
no doubt from the Commission's general attitude that 'transfer cases’ 
are not protestable under Section 309(c) of the Act (47 U.S. C. Sec. 309 
(c) yr Appellant is grappling with a ghost. It is settled that! one who is 
aggrieved by a Commission order permitting the transfer of control of 
broadcasting authorizations without hearing may protest the order as a 
"party in interest" under Section 309(c). E. g., Camden Radio, Inc. v. 
Federal Communications Commission, 94 U.S. App. D.C. 312, 220 F. 
2d 191 (1955); Granik v. Federal Communications Commission, 98 U.S. 
App. D.C. 247, 234 F. 2d 682 (1956); Louis Wasmer, (FCC 57-1276, 
November 26, 1957); Salome Nakdimen, (FCC 57-444, June 1, 1957). 
There is now no appreciable difference between one who has standing to 
protest (Section 309(c) ) as a "party in interest" and one who may appeal 

(Section 402(b)) or petition for rehearing (Section 405) as a person 
"aggrieved or whose interests are adversely affected thereby. 4 


The Commission's position, which we submit is correct, is that 
the protest did not meet the requirements of Section 309(c), not because 
transfers are not protestable, but because Appellant did not) show that 


it will sustain any injury from the Commission's approval of the change 


in the stock ownership of Albuquerque Broadcasting Company. 


It is necessary to distinguish between a purported interest in the 
operating facilities of Station KOB, on the one hand, and a complete lack 
of interest in the change of stock ownership of the corporate licensee 
when such change does not affect the operating facilities of KOB. We 
may pass the question whether Appellant has any genuine interest now 
in even the operating facilities of Station KOB in view of the action 
taken by the Commission and KOB pursuant to the order of this Court 
in No. 12883. For, as this Court was informed, KOB has installed and 


5 Appellant's Brief, p. 17. 
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is now operating with a directional antenna system which protects the 
service area of Station WABC to its 0.5 mv/m-50% skywave contour 
nighttime, thereby substantially relieving that station of any interfer- 
ence. But even assuming that Appellant can claim that it is aggrieved 
by KOB's present operation no matter how theoretical or insignificant 
the interference, the fact remains that Appellant has not even alleged 
that such electrical interference will be any greater if the stock of 
Albuquerque Broadcasting Company is owned by the transferee rather 
than the transferors. 


In its request that Conditions 1 and 2 be attached to the grant, 
Appellant attempted to assimilate its interest in KOB's temporary 
operation on 770 kc to an interest in the transfer of control of the 
corporate licensee.' It argued that not being a party to the appeals in 
this Court, or to the resultant commitments made by KOB to the Com- 
mission to protect WABC at night, the transferee might not be bound 
thereby and, therefore, might abandon the directionalized temporary 
operation on 770 kc which protects WABC. Appellant has overlooked 
the fact that neither the Court proceedings nor the commitments were 


directed to, or made by Time, Incorporated or Wayne Coy, the trans- 


ferors. The corporate licensee continues to exist as a legal entity and 
is not relieved of its obligations under the Court's orders or the Com- 
mission's directives. Hence, since the substance of Conditions 1 and 

2 were necessarily implicit in the grant as a matter of law, Appellant 
could not elevate itself to a party in interest merely by asking that such 
redundant material be expressly incorporated in the grant. Moreover, 
Conditions 1 and 2 were in fact incorporated in the grant (the transferee 
acknowledged that it was bound by them anyway) and they are accordingly 
now moot. 


Apart from its spurious interest in the effect of the transfer of 
control upon KOB's temporary operation on 770 kc, the only interest 
which Appellant asserts has to do with the applications in Dockets 6584- 
6585 in which KOB is seeking a construction permit and license to 
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operate regularly on 770 kc. Concededly, as a present licensee on 

770 kc, Appellant has a legitimate interest in the proceedings in Dockets 
6584-6585 and has, therefore, been accorded a hearing. Likewise, if 
the Commission should ultimately grant KOB a regular license on 770 
kc, Appellant would be "aggrieved" and would be entitled to appeal. But 





these interests in Dockets 6584-6585 are not the same as an interest in 
a wholly independent proceedings involving the application for Commis- 
sion consent to the transfer of control of KOB. | 





Appellant has not shown that its chances of defeating the applica- 
tions involved in Dockets 6584-6585 are diminished one whit by the trans- 
fer of stock ownership — to the contrary, it claims that the KOB appli- 
cations in Dockets 6584-6585 must be thrown out and that new applica- 
tions by KOB on 770 ke can not be entertained because of the stock trans- 
fer. In other words, Appellant is actually claiming that it is benefited 
by having the transfer take place. For the transfer is the very founda- 
tion upon which Appellant builds its alleged right to have the KOB appli- 
cations for regular operation on 770 kc dismissed. If the transfer does 





not take place it loses even the color of an argument. 


The Commission's action approving the transfer of control does 
not, of course, constitute a determination with respect to any contention 
which Appellant may wish to present in Dockets 6584-6585, In consent- 
ing to the transfer the Commission did not indicate any prejudgment of 
any issue in Dockets 6584-6585, including the question whether KOB, 
under new ownership, will be allowed to amend its applications and 





proceed to prosecute them. On the contrary, it expressly reserved that 
question as "a matter which can be properly raised by ABC only in the 
770 ke hearing." For, as the Commission said, it "clearly has no 
bearing on the public interest in a grant of the transfer application. w 


(R. 359). | 
| 
Essentially, Appellant's claim of aggrievement in the Section 


310(b) proceeding is not that it is adversely affected by the transfer of 
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control itself, but rather that the Commission's failure to utilize that 
proceeding in a way which would result in affirmative benefits for 
Appellant, to wit, in the form of a condition which would put an end to 
the proceedings in Dockets 6584-6585, is tantamount to injury. This is 
a quaint concept. We can understand how aggrievement from Commis- 
sion action can be assuaged by the insertion of ameliorating conditions 
in the grant; we do not see how the Commission's omission of a request- 
ed condition can amount to injury from the grant if such injury were not 
otherwise present — in other words, if, as here, Appellant is actually 
no worse off after the grant than before. 


Appellant misses the point when it states that "under the Commis- 
sion's reasoning, a person could not sue for abatement of a nuisance 
where the ownership of the property changes hands. Such is not the 


law." : The proper analogy is this: Suppose a property owner brings 


suit against Albuquerque Broadcasting Company for abatement of a 
nuisance created by noises from the KOB studios. During the pendency 
of the abatement suit the stockholders of the Broadcasting Company 
arrange to sell their stock and seek Commission approval of the trans- 
fer under Section 310(b) of the Act. Obviously, the plaintiff's rights 
would not be affected by the change in stockholders — he would not even 
have to amend his pleading. Can it be seriously contended that he 
nevertheless can become a party in interest to the Section 310(b) pro- 
ceeding by requesting a condition that upon consummation of the transfer 
of control, the corporation shall default in the nuisance suit and allow 
the plaintiff to obtain a judgment? Despite the palpable absurdity of 
such an extension of the protest statute, in principle the plaintiff in the 
abatement suit would have no less claim to “standing” than Appellant 
here. As this Court has stated, "a well-settled rule of statutory ton- 
struction enjoins courts not to attribute to the Legislature a construction 
which leads to absurd results." Red River Broadcasting Company, Inc. 
v. Federal Communications Commission, 69 U.S. App. D.C. 1, 6, 


RAG? Po caco IRE GEE Se Te 
Appellant's Brief, p. 17. 
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98 F. 2d 282, 287, cert. denied, 305 U.S. 625. 


If, as Appellant in substance contends, the test of injury is the 
loss of benefits desired from the imposition of a condition requiring the 
recipient of a grant in one proceeding to take action beneficial to the 
protestant in another proceeding, Section 309(c) would become a vehicle 
to permit the confusion of completely independent proceedings. To 
illustrate: Suppose KSTP, Inc., the transferee, were a competing 
applicant for a television station in St.Louis. After a long comparative 
hearing, with the record ripe for decision, KSTP, Inc. applies for 
Commission approval to acquire the stock of Albuquerque Broadcasting 
Company. If Appellant is right that it has standing, the competing 
applicant in St. Louis.could also protest a grant of the transfer by request- 
ing the Commission to incorporate a condition that KSTP, Inc. with- 
draw from the St. Louis proceeding. It could argue with as much force 
as Appellant that it would derive a benefit if the condition were attached 
to the Commission approval of the transfer since it would avoid the 
necessity of establishing in the comparative proceeding that KSTP, Inc. 
is comparatively inferior by virtue of its acquisition of KOB. This, of 
course, would lead to the novel result that the Commission would have 
to decide the comparative proceedings before it could approve the 
transfer. To say the least, the disruption in the orderly conduct of the 
Commission's processes would be overwhelming. 


It is apparent, we submit, that Appellant has no genuine aggrieve- 


ment from the particular Commission action which it sought to protest. 
Implicit, however, in Appellant's position is the contention that it is 
not necessary to find any injury related to the transfer of control — 
that it is enough that "the new owner of KOB (KSTP, Inc.) proposes to 
continue KOB's nighttime operation on 770 kc, thus impinging upon 
WABC's exclusive nighttime rights on 770 kc, and in turn affecting the 
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economic value of that facility to the ABC network — thus giving ABC 
standing under both KOA and Sanders." (Appellant's Brief, pp. 17-18). 
It relies for this proposition upon the holding of this Court in the Cam- 
den case, supra. 


It must be admitted that the opinion in the Camden case is open to 
the possible construction that there is no necessity for a showing of 
causal connection between competitive injury and the Commission action 
which is sought to be protested. But upon rehearing the Court empha- 
sized that its holding was confined to a case in which a protestant alleges 
he will suffer economic injury from the operation of a new station. It 
should be noted, also, that the protestant in Camden had in fact alleged 
a causal connection between the economic injury and the assignment. 
The protest stated that the assignor’s construction permit would have 
to be revoked because of deception committed by him upon the Commis- 
sion and, therefore, he would not receive any operating authorization. 
If, however, the assignment were approved by the Commission, the 
new owners would obtain not only the construction permit but would 


then be in a position to obtain an operating license so as to put a new 


station on the air in competition with the protestant. Thus the protest 
was predicated upon an alleged injury which was in fact related to the 
Commission order approving the assignment. In contrast, in the instant 
case the same station, emitting the same signal, on the same frequency, 
will be operating whether the corporate license is owned by the trans- 
ferors or the transferee. There will, therefore, be nothing new (as a 
result of the transfer) so far as any injury to Appellant is concerned. 


We submit that the Court in Camden did not mean that standing 
can be bottomed upon an abstract injury which can not be related to the 
administrative proceeding in which standing is sought. Our interpreta- 
tion of Camden is buttressed by the language which Judge Miller (who 
wrote the Camden opinion) recently used in Cincinnati Gas & Electric 
Company v. Federal Power Commission, __ U.S. App. D.C. , 246 


F. 2d 688, 694 (June 3, 1957). In rejecting standing to seek review of 
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an order of the Federal Power Commission, he said, "This 


section 


means, we think, that a petitioner's aggrievement must be present and 


immediate, or at least must be demonstrably a looming unavoidable 


threat. 
in Eccles v. Peoples Bank, 1948, 333 U.S. 426, 432 . 


The Sanders (309 U.S. 470) and Scripps-Howard (316 
cases make clear that "aggrievement . . 
Congress who, though he may have no interests which must 
ered in the administrative determination, is likely to suffer 
that determination. Ws 
injury on which standing is bottomed and the subject matter 
administrative action which is challenged. Thus, in Natio 


It must be 'immediately pressing', as the Supreme 


. is a statuts con 


'Court said 
U.S. 4) 
ferred by 
be consid- 
injury by 


There must be a close relationship between the 


of the 
nal Coal 


Association v. Federal Power Commission, 80 U.S. App. D.C. 135, 


191 F. 2d 462, 465-466 (1951), the petitioners traced their 


injury "to 


the displacement of coal by natural gas which will result from the 


issuance of the certificate [which was challenged]. . . 


. The employees 





of competing companies, as much as the owners thereof, have a suffi- 


ciently direct relationship to the subject matter of the Commission's 


order to be ‘aggrieved’ ". 
v. United States, 316 U.S. 407, 422-423 (1942) the network 


Similarly, in Columbia Broadcasting System 


was held to 


have standing because it was adversely affected by the particular regu- 


lations which were challenged. The Supreme Court stated 


? 
. 


. the regulations purport to operate to alter | 


and affect adversely appellant's contractual rights 


and business relations with station owners whose’ 


applications for licenses the regulations will cause 


to be rejected and whose licenses the regulations 
may cause to be revoked. . Appellant has 

sufficiently alleged that the affiliates are cancell 
or threatening to cancel their contracts in order 
conform to the regulations. It is to avoid the 

irreparable injury which would result from such | 
wholesale cancellations of its contracts, induced 
force of the regulations, thatappellant makes its a 


1 


v. Federal Power Commiszion, U.S. App. D.C. 


7 City of Pittsburgh 
(1956). The undersc 


, 237 F. 


that, 


ing 
to 


iby the 


ck on 


2d 741, 746 


oring im this and the following quotations in this paragraph has been added. 
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them now rather than in later proceedings on the 

individual applications for licenses in those cases, 

if any, in which the stations are willing to seek li- 

censes without complying with the prerequisites 

laid down by the regulations.” 
Again, in United States v. Storer Broadcasting Company, 351 U.S. 192, 
199-200 (1956), the Supreme Court found standing because "the regula- 
tions here under consideration presently aggrieve the respondent... . 
The Rules now operate to control the business affairs of Storer. . . 
These are grievances presently restricting Storer's operations." In 
Greenville Television Company v. Federal Communications Commission, 
95 U.S. App. D.C. 314, 221 F. 2d 870 (1955) the protest was adequate 
to confer standing because the Commission's action in authorizing a 
change in the transmitter site "enabled" Spartan to get a CBS affiliation 
and thus "aggravated the competitive situation’ which faced the protest- 
ant, thereby inflicting upon it the likelihood of losing advertising reve- 
nues. 


Unlike the parties who had standing in the cited cases, Appellant 
in the case at bar has not demonstrated any likelihood of injury, direct 
or indirect, immediate or remote, from the transfer of control. Its 
allegations of interest fall far short of any substantial, direct, or im- 
mediate aggrievement which would give it standing to vindicate the pub- 
lic interest. Cf. United States Cane Sugar Refiners’ Ass'n. v. McNutt, 
138 F. 24116 (C.A. 2, 1943). 


I 


APPELLANT MAY NOT UTILIZE A TRANSFER 
OF CONTROL PROCEEDING TO OBTAIN A 
DEFINITIVE DETERMINATION OF ANOTHER PROCEEDING 
INVOLVING UNRELATED ISSUES 
Under Section 309 (b) of the Act, an applicant is entitled to have 
his applications for a construction permit and license either granted or 


designated for hearing. The question as to whether the Commission 





31 


could continue to entertain KOB's applications in Dockets 6584-6585 
after a change in stock ownership of the corporate licensee was an 
integral part of those proceedings. In reaching a determination on that 
question the Commission would be bound to apply its existing rules, 
policies and standards. If, acceding to Appellant's request, the Com- 
mission had attached Condition 3, it would in effect have illegally dis- 
missed KOB's pending applications without applying its established 


criteria and without the hearing, consistent with procedural due pro- 


cess, required by Section 309 (b). 


The rule which the Commission promulgated to cover this situa- 
tion permits amendments if "good cause” is shown® Thus, in Independ- 
ent Broadcasting Company (KIOA), 6 Pike & Fischer, Radio Regulation, 
1390, 1393 (1951), the Commission said, | 

"where changes have taken place in the structure 
of an applicant corporation, it is perfectly clear 
that the only question before the Commission is | 
the effect of the change upon the status of the ap- 
plication. It is for this reason that Section 1. 365 
(a) of the Commission's Rules specifically pro- | 
vides for the filing of petitions for leave to amend, 
and establishes standards for the determination | 
of the acceptance or rejection of amendments dur- 
ing various phases of the pendency of an application 
before the Commission." 
Albuquerque Broadcasting Company as well as the several other parties 
in Dockets 6584-6585 who have spent enormous amounts of money and 
time in the hearings on these applications are entitled to an opportunity 
to make a showing of "good cause" for amendment of KOB's applications 
before Dockets 6584-6585 are terminated. It would be palpable error, 
we submit, if the Commission dismissed the applications without afford- 
ing KOB such an opportunity. And to do it indirectly by attaching Con- 
dition No. 3 to an otherwise valid grant would be equally erroneous. 


Cf. Standard Air Lines v. Civil Aeronautics Board, 85 U.S. App. D.C. 


8 Section 1.365 (a) of the Rules, i Pike & Fischer, Radio Regulation, 51:263, 








29, 177 F. 2d 18 (1949). 


Under the Commission's own criteria, a determination of "good 
cause” requires a consideration of the issues, evidence, and state of 
the record in Dockets 6584-6585. Sound administrative practice dic- 
tates that if Appellant wishes to controvert the existence of good cause 
for amending KOB's applications, it should make its challenge directly 
in Dockets 6584-6585, where the pertinent records are available, and 
not collaterally as it attempted to do here. 


The crux of Appellant's position seems to be this: It is an open- 
and-shut proposition that KOB's applications for regular license are 
"dead" and the proceedings in Dockets 6584-6585 are a "nullity";° the 
Commission should not wait to inter them but should forestall any argu- 
ment on the question and avoid the delay of litigation by forcing Albu- 
querque Broadcasting Company itself to withdraw its applications. It 
has asked the Commission to require the applicant, as the price of ob- 
taining approval of an incidental transfer of control, to give up its right 
to demonstrate that it should be allowed to proceed with its applications. 
This "blackjack" approach would lack merit even if the inevitable effect 
upon Dockets 6584-6585 from the transfer of control was that which 
Appellant claims; actually the probable result is diametrically opposed 
to its contention. 


On September 30, 1952 after the consummation of the transfer of 
control of KOB from Mr. Pepperday to Time, Incorporated and Mr. Coy, 
the Commission denied Appellant's request for a dismissal of KOB's 
applications in the very same Dockets 6584-6585, and gave KOB leave 
to amend its applications to reflect the new ownership. These actions 
of the Commission were directly attacked by Appellant in its appeal to 
this Court in No. 12883. Essentially the same arguments which Appel- 
lant now advances in the instant case, to-wit, that the Act “makes no 


provision for the assignment or transfer of ungranted applications"; 


- Appellant's Brief, p. 27 
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that "grandfather rights in pending applications cannot be aequired” : 
that KOB was not "shoved around" at the time of the NARBA shifts; 

that it has no "special equities" in 770 kc; that further processing of 

its applications would give KOB unwarranted "special treatment”, etc., 
etc., were made to this Court in No. 12883. They were answered fully 
by the Commission and Albuquerque Broadcasting Company in that 
appeal. The Court sub silentio rejected Appellant's arguments, for it 
stated in its order with respect to KOB's temporary operation that it 
was made "without prejudice to the Commission's authority of decision 
in the two proceedings just mentioned," one of which was the pending 
proceeding in Dockets 6584-6585." | 


i 
| 
1 
1 
| 


Neither in its previous appeal nor in the case at bar has Appel- 
lant attacked the qualifications of either the old or the new stockholders 
to operate KOB or asserted that Appellant's situation with respect to 
770 kc is aggravated by the change in stockholders. Appellant attempts 
to distinguish the present situation from that which obtained in 1952 by 
referring to a programming issue which is now, but was not in 1952, 
part of the hearing in Dockets 6584-6585. But even if that distinction 
were genuine it would go only to the question whether in the Commis- 





sion's judgment such an extensive further hearing on programming 
would be required because of the stock transfer as to outweigh other 
considerations in favor of the amendment. The weakness in Appellant's 
fundamental argument, however, would remain. For its contention 
that upon the transfer of control of KOB, the applications are "dead" 


LOA ppellant’s Brief, pp. 26-36, in No. 12883, Appellant now adds the additional argument (Brief, 
p. 23) that the applications can not be entertained because if they are amended, they, would have to 
receive a new file number under Sec. 1.373(h) of the Commission's Rules, which would make them 
“new applications” subject to being placed in the pending file. It has overlooked the fact that 

Sec. 1,373(h) is completely inapplicable because as the Commission said, “Sec, 1.373(h) is a pre- 
hearing rule relating to the method and order of processing applications and, hence, is not applicable 
to the disposition of applications which have been through hearing.” Independent Broadcasting Co., 
6 Pike & Fischer, Radio Regulation, 1390, 1394, 


11 Thus, far from being assured of victory in consigning KOB's applications to limbo, it may well be 
that Appellant is barred from raising this issue now because of collateral estoppel, if not res judicata. 
The Supreme Court has said that” . . . even if the second suit is for a different cause of action, the 
right, question or fact, once so determined muzt, as between the several parties or privies, be taken 
as conclusively established, so long as the judgment in the first suit remains unmodified.” United 
States v, Munsingwear, Inc., 340 U.S. 36 (1950), quoting from Southem Pacific R, Co. v. United 
States, 168 U.S. 1, 48-49. | 





1 


1 
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and the proceedings in Dockets 6584-6585 a nullity” has as little force 
now as it had when previously made,without success, to the Commission 
and this Court. 


Appellant has attempted to inflate the programming issue far 
beyond its true proportions. In fact, it is a relatively insignificant 
aspect of the proceedings. There are no issues whatever concerning 
the proposed future programming of Station KOB. The only issue 
involving programming at all is Issue No. 17, "To determine the nature 
and character of program service now being rendered by Station KOB, 
WABC and WBZ." The portion of the record devoted to that issue is 
relatively minute. All parties, including Appellant, stipulated that 
evidence satisfying this issue would be met by program showings of the 
parties for the 1955 composite week. (T. 1922, Dockets 6584-6585). 
This evidence concerning 1955 programming will obviously not be 
changed by the fact that there is now a new stockholder of KOB. The 
parties in stipulating the 1955 composite week as a cut-off recognized 
that some changes in programming would undoubtedly occur before final 
disposition of the proceedings. Further, the transfer of control will 
not relieve KOB of any program commitments it may have made either 
in its applications or during the course of the hearing since the corpor- 
-ate licensee will be as bound after the transfer of control by its repre- 
sentations as it was at the time such representations were originally 
made.” The Hearing Examiner in Dockets 6584-6585 granted KOB leave 
to amend its applications to show the change in its stockholders and to 
furnish formal evidence that KOB under the new management, adopted 
all the representations, showings and commitments, programming and 
otherwise, which were previously made in the course of the hearing. 
Appellant has appealed to the full Commission from the Hearing Exam- 
iner's ruling. If, therefore, there is any merit whatever to Appellant's 
reliance upon a programming issue as defeating KOB's right to amend, 
it will have ample opportunity to present this point in orderly fashion to 


12 Cf, Times World Corp., 11 Pike & Fischer, Radio Regulation, 335, 343. 





the full Commission. 


We need only add, in contradiction of Appellant, that even in the 
unlikely event that Dockets 6584-6585 were terminated and the Commis- 
sion decided to await the outcome of the Clear Channel proceedings 
before resolving KOB's allocation problem, it would not follow, as 
Appellant suggests (Brief, p. 29), that "KOB would have no alternative 
but to return to its duly licensed facilities on 1030 kc (10 kw, U). In 
a letter to KOB on November 9, 1956, a copy of which was sent to this 
Court, the Commission stated that it has now 

"concluded it would not be lawful for KOB to operate 
in accordance with its license on 1030 kc, with the 
power authorized in such license, in view of the fact 
that such operation would cause substantial interfer- 
ence to Station WBZ and WBZ has never been afforded 


any hearing to determine whether such operation would 
be in the public interest." 





The Court anticipated this possibility in its 1951 opinion. In view of its 
own doubts that KOB could legally operate on 1030 kc, the Court said, 
Reversal without more will not meet the needs of this case. . . 
Certainly KOB should not be forced off the air or unduly compelled to 
limit sence uv | 


Ro in 1956, this Court, recognizing the (maportant public 
interest aspects involved in assuring a continuance of service to the 
Southwestern region of this country, stated (in No. 12883): | 


"It is not the intention of the court to put Station KOB 
off the air, if that result can lawfully be avoided, but 
substantially to terminate the existing interference 

with Station WABC until such time as the Commission 
finally determines the controversy, after Soe ee 
proceedings." 


Pursuant to the Mandate of this Court and the Comernnane directive 
implementing it, KOB installed, at great expense, a directional antenna 
system which has in fact substantially relieved WABC from interference. 
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The "appropriate proceedings” referred to by the Court as limiting the 
period in which KOB could operate directionally on 770 kc in a manner 
substantially protecting WABC, were, in the alternative, the proceed- 
ings in Dockets 6584-6585 or the Clear Channel proceedings. Thus, 
even if Appellant were successful in causing Dockets 6584-6585 to be 
closed, it would not follow that KOB could not continue to operate 
directionally on 770 kc, pending a solution under the alternative method — 
sanctioned by this Court. 


CONCLUSION 


The only real question on this appeal is whether or not Appellant 
has in fact sustained any substantial detriment to its position by reason 
of the Commission's action approving the transfer of control of Station 
KOB. The Commission's decision that Appellant was not adversely 
aggrieved by the Commission's order is fully supported. Its holding 


that Appellant lacked standing to protest the grant should, therefore, 
be affirmed by this Court. 


Respectfully submitted, 
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(i) 
QUESTION PRESENTED 


Intervenor believes that the only question presented by this 


appeal is as follows: 


Whether Appellant, as licensee of a station 
which is authorized to operate on 770 ke without elec- 


trical interference has standing to protest Commission 


action permitting control of Albuquerque Broadcasting 
Company, operator of Station KOB, to be transferred to 
a new stockholder and to require the Commission to | 
attach a condition to that grant to the effect that KOB' 
applications for a regular license on 770 kc, which ar 
now pending in another proceeding, must be forthwith 


dismissed upon consummation of the transfer. 
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